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By JOSEPHINE FISH PEABODY 


ILLISTON FISH, oldest son in 

the family of eight children 
of Job and Anne Elisabeth (Pea- 
body) Fish, was born January 
15, 1858, at Berlin Heights, 
Ohio. He died December 19, 
1939, at Western Springs, II- 
linois, aged 81 years. His pa- 
ternal line of descent is from 
John Fish, born in 1555 in Great 
Bowden in Leicestershire, Eng- 
land, through Thomas Fish who 
emigrated to Portsmouth, R. L., 
and there died in 1684. On the 
side of his mother his descent is 
from John Peabody who was 
born in 1612, emigrated from 
England, settled in Newport, 
R. I., and died at Newport in 
1687. 

Williston Fish passed his 
childhood and youth in his na- 
tive village or near by, except for 
three years when his family 
lived near Burr Oak, Michigan. 
Close intimacy with his parents, 
rare companions and teachers, 
from whom he received his early 
schooling, gave him a zest for ex- 
ercising reason, an appreciation 
of the gems of English litera- 
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ture, and a keen interest in peo- 
ple and other wonders of the 
world. He taught district school 
during the winters of 1874—-75- 
76. In 1876 he entered Oberlin 
College for which he had pre- 
pared himself, without teacher, 
in Greek and Latin. Through a 
competitive examination he se- 
cured appointment to the Unit- 
ed States Military Academy. He 
entered in June 1877 and was 
graduated from that institution 
in 1881. Later he studied law 
on the side, and was admitted to 
the Illinois Bar in 1897. 

On September 22, 1881, he 
married Mary Gertrude, daugh- 
ter of Dwight F. and Fannie E. 
(Norris) Cameron of Chicago. 
There were three children, Cam- 
eron, Gertrude and Josephine. 
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On graduation from West 
Point Williston Fish was sta- 
tioned at Fort Point, San Fran- 
cisco, two months; at Fort 
Trumbull, New London, Con- 
necticut, 1881-85; at Fort Snell- 
ing, Minneapolis, 1885-87. He 
was promoted to first lieutenant 
October 5, 1887. He resigned 
from the army December 31, 
1887, to enter business. He was 
salesman with the Crane Eleva- 
tor Company 1887-89; a partner 
in the real estate firm of Cam- 
eron and Fish 1889-90; assist- 
ant to the president South Chi- 
cago City Railway Company 
1890-99; assistant to general 
counsel Chicago Union Traction 
Company 1899-1908; assistant 
to president Chicago Railways 
Company 1908-12, and vice pres- 
ident and general manager of 
the same company 1912-14; vice 
president and general manager 
West Penn Railways Company 
1914-20; and general manager 
Chicago Surface Lines 1920-23. 
On retirement from the traction 
business he built by way of in- 
vestment a number of houses in 
Western Springs, the rental and 
maintenance of which occupied 
a part of his time thereafter. 

All his life Williston Fish was 
awriter. He wrote Won at West 
Point (McNally, Chicago, 1884) 
and Short Rations (Harper, 
N. Y., 1900). He wrote “A Last 
Will” which appeared in Harp- 
ers Weekly, 1898. More than 
500 others of his pieces, in prose 
and verse, were published in 
various periodicals. While in 
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the traction service he contribut- 
ed professional papers to the 
American Academy of Political 
and Social Science, and to elec- 
tric traction journals. 

After his retirement in 1923, 
he wrote for his family (not for 
publication) some _ thousand 
pages of memories of his child- 
hood and youth. After attend- 
ing the half-century reunion of 
his class at West Point in 1931, 
he wrote Memories of West 
Point—1877-81. These Memo- 
ries he began characteristically 
in the desire to give pleasure to 
others—to bring the reunion to 
those who had not been able to 
attend it. 

With this story of his life is 
now presented a true copy of “A 
Last Will” including his own 
Preface. 


A LAST WILL 


WILLISTON FISH 





Preface 


I wrote “A Last Will” in 1897. 
It was published first in Harpers 
Weekly in 1898. Shortly after- 
wards it began to appear in a 
sporadic way in the newspapers. 
Whenever a newspaper did not 
have at hand what it really 
wanted, which was a piece en- 
titled “Reunion of Brothers Sep- 
arated for Fifty Years,” or 
“Marriage Customs Among the 
Natives of the Fricassee Is- 
lands,” it would run in this piece 
of mine. In return for the free 
use of the piece, the paper, not 
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to be outdone in liberality, would 
generally correct and change it, 
and fix it up, often in the most 
beautiful manner; so that I am 
forced to believe that nearly ev- 
ery paper has on its staff a pro- 
fessor of literature and belles- 
lettres, always ready to red-ink 
the essays of the beginner and 
give them the seeming of mas- 
terpieces, and gradually to un- 
fold to the novice all the marvels 
of the full college curriculum. 
This simple work of mine has 
been constantly undergoing 
change and improvement. Some- 
times the head has been cut off; 
sometimes a beautiful wooden 
foot has been spliced on. When 
a certain press at Cambridge re- 
printed it—Cambridge is un- 
doubtedly the home of acute 
belles-lettres—it used a copy in 
which the common word dande- 
lions was skilfully changed to 
flowers, daisies was changed to 
blossoms, and creeks, which is 
only a farmer-boy word, was 
changed to brooks. When I said 
that I gave “to boys all streams 
and ponds where one may 
skate,” this Cambridge printer 
added, “when grim winter 
comes.” Some writers can 
boast that their works have been 
translated into all foreign lan- 
guages, but when I look patheti- 
cally about for some little boast, 
I can only say that this one of 
my pieces has been translated 
into all the idiot tongues of Eng- 
lish. 


The name, Charles Lounsbury, 
of the devisor in the will, is a 
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name in my family of three gen- 
erations ago—back in York 
State where the real owner of it 
was a big, strong, all-around 
good kind of a man. I had an 
uncle, a lawyer, in Cleveland 
named after him, Charles Louns- 
bury Fish, who was a most burly 
and affectionate giant himself 
and who took delight in keeping 
the original Charles Lounsbury’s 
memory green. He used to tell 
us of his feats of strength: that 
he would lift a barrel by the 
chimes and drink from the bung- 
hole, and that in the old York 
State summer days he used to 
swing his mighty cradle,—un- 
doubtedly a “turkey-wing,”— 
and cut a swath like a boulevard 
through incredible acres of yel- 
low grain. His brain, my uncle 
always added, was equal to his 
brawn, and he had a way of 
winning friends and admirers as 
easy and comprehensive as tak- 
ing a census. So I took the 
name of Charles Lounsbury to 
add strength and good will to my 
story. 
WILLISTON FISH 

Chicago, September 11, 1908. 


A LAST WILL 


He was stronger and cleverer, 
no doubt, than other men, and in 
many broad lines of business he 
had grown rich, until his wealth 
exceeded exaggeration. One 
morning, in his office, he direct- 
ed a request to his confidential 
lawyer to come to him in the 
afternoon—he intended to have 
his will drawn. A will is a sol- 
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emn matter, even with men 
whose life is given up to busi- 
ness, and who are by habit mind- 
ful of the future. After giving 
this direction he took up no oth- 
er matter, but sat at his desk 
alone and in silence. 

It was a day when summer 
was first new. The pale leaves 
upon the trees were starting 
forth upon the yet unbending 
branches. The grass in the 
parks had a freshness in its 
green like the freshness of the 
blue in the sky and of the yellow 
of the sun,—a freshness to make 
one wish that life might renew 
its youth. The clear breezes 
from the south wantoned about, 
and then were still, as if loath 
to go finally away. Half idly, 
half thoughtfully, the rich man 
wrote upon the white paper be- 
fore him, beginning what he 
wrote with capital letters, such 
as he had not made since, as a 
boy in school, he had taken pride 
in his skill with the pen: 


IN THE NAME OF GOD, 
AMEN 


I, CHARLES LOUNSBURY, 
being of sound and disposing 
mind and memory (he lingered 
on the word memory), do now 
make and publish this my last 
will and testament, in order, as 
justly as I may, to distribute my 
interests in the world among 
succeeding men. 

And first, that part of my in- 
terests which is known among 
men and recognized in the sheep- 
bound volumes of the law as my 
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property, being inconsiderable 
and of none account, I make no 
account of in this my will. 

My right to live, it being but 
a life-estate, is not at my dispos- 
al, but, these things excepted, all 
else in the world I now proceed 
to devise and bequeath. 


Item: And first, I give to 
good fathers and mothers, but 
in trust for their children, nev- 
ertheless, all good little words of 
praise and all quaint pet names, 
and I charge said parents to use 
them justly, but generously, as 
the needs of their children shall 
require. 


ITEM: I leave to children ex- 
clusively, but only for the life 
of their childhood, all and every 
the dandelions of the fields and 
the daisies thereof, with the 
right to play among them free- 
ly, according to the custom of 
children, warning them at the 
same time against the thistles. 
And I devise to children the yel- 
low shores of creeks and the 
golden sands beneath the waters 
thereof, with the dragon-flies 
that skim the surface of said 
waters, and the odors of the wil- 
lows that dip into said waters, 
and the white clouds that float 
high over the giant trees. 


And I leave to children the 
long, long days to be merry in, 
in a thousand ways, and the 
Night and the Moon and the 
train of the Milky Way to won- 
der at, but subject, nevertheless, 
to the rights hereinafter given 
to lovers; and I give to each child 
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the right to choose a star that 
shall be his, and I direct that 
the child’s father shall tell him 
the name of it, in order that the 
child shall always remember the 
name of that star after he has 
learned and forgotten astron- 
omy. 


ITEM: I devise to boys joint- 
ly all the useful idle fields and 
commons where ball may be 
played, and all snow-clad hills 
where one may coast, and all 
streams and ponds where one 
may skate, to have and to hold 
the same for the period of their 
boyhood. And all meadows, with 
the clover blooms and butterflies 
thereof; and all woods, with 
their appurtenances of squirrels 
and whirring birds and echoes 
and strange noises; and all dis- 
tant places which may be visited, 
together with the adventures 
there found, I do give to said 
boys to be theirs. And I give 
to said boys each his own place 


. at the fireside at night, with all 


pictures that may be seen in the 
burning wood or coal, to enjoy 
without let or hindrance and 
without any incumbrance of 
cares. 


ITEM: To lovers I devise 


their imaginary world, with 
whatever they may need, as the 
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stars of the sky, the red, red 
roses by the wall, the snow of the 
hawthorn, the sweet strains of 
music, or aught else they may 
desire to figure to each other the 
lastingness and beauty of their 
love. 


ITEM: To young men jointly, 
being joined in a brave, mad 
crowd, I devise and bequeath all 
boisterous, inspiring sports of 
rivalry. I give to them the dis- 
dain of weakness and undaunted 
confidence in their own strength. 
Though they are rude and rough, 
I leave to them alone the power 
of making lasting friendships 
and of possessing companions, 
and to them exclusively I give 
all merry songs and brave chor- 
uses to sing, with smooth voices 
to troll them forth. 


ITEM: And to those who are 
no longer children, or youths, or 
lovers, I leave Memory, and I 
leave to them the volumes of the 
poems of Burns and Shake- 
speare, and of other poets, if 
there are others, to the end that 
they may live the old days over 
again freely and fully, without 
tithe or diminution; and to those 
who are no longer children, or 
youths, or lovers, I leave, too, 
the knowledge of what a rare, 
rare world it is. 


Questions for Jury 


“The court cannot point out to the jury specifically the ways 
of the prudent, the law supposing those ways better known 


to the jury than to the judge.” 
Howard, 79 Ga 44, 3 SE Rep 426, per Bleckley, C.J, 


Richmond, etc., R. Co. v. 





Unauthorized Practice Growing 


By EWELL D. MOORE 





Condensed from 


Los Angeles Bar Bulletin, July, 1946 


UPPRESSION of unauthorized 

practice of law is receiving 
renewed attention throughout 
the country, not only from the 
American Bar Association, but 
state and local bar organizations 
as well, 

The American Bar Associa- 
tion Committee on Unauthorized 
Practice has recommended that 
the subject be given emphasis in 
law school curricula, so that law 
students may be acquainted with 
the problem. It has also sug- 
gested that, if requested, the 
committee will recommend qual- 
ified men to lecture on the sub- 
ject as a supplement to the reg- 
ular course of instruction. 

The Washington State Bar 
Association’s Committee has set 
up a program for the education 
of the public, in particular, and 
other professional and business 
groups as to what constitutes 
practice of law, and has retained 
a member of the bar on a part 
time basis to carry out the pro- 
gram. 

The committee’s report says: 
“Comparatively few members of 
the bar are aware of the nature 
and extent of practice by unau- 
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thorized practitioners; the ex- 
tent of the damage to the public, 

. or to the volume of law 
practice which is thereby divert- 
ed from .... members of the 
bar.” 

Recently, in an address in 
Washington, D.C., J. Howard 
McGrath, Solicitor General of 
the United States, said that law- 
yers are being crowded out of 
the picture today by economists 
and representatives of other 
“newer professions” who are 
“cropping up everywhere and 
claim to have new approaches to 
new problems.” 

He asks: “What good will it 
do lawyers five or ten years 
from now to be members of a 
profession which has been so 
negligent as to deny itself the 
right to be considered expert on 
anything?” 

Although there are more than 
400 committees on authorized 
practice throughout the country, 
with thousands of members giv- 
ing their time and efforts to 
curb the practice, their efforts 
will be of no avail, he says, un- 
less “lawyers equip themselves 
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to render the service the public 
requires.” 

In New Jersey a layman used 
printed stationery listing his 
name as “Counselor-at-Law,” 
obtained $100.00 to institute an 
action for annulment, issued an 
alleged subpoena and used a 
false docket number. He got a 
year in the penitentiary. 
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In Wisconsin the State Bar 
Association’s Committee prose- 
cuted a man who admitted that 
for five years or more he had 
prepared wills, deeds, mortgages 
and other legal documents ex- 
tensively. Only an order to “re- 
frain and desist” resulted in 
that case. 

But in New York, the’ New 
York County Lawyers Associa- 
tion filed a petition alleging un- 
lawful practice of one Wenger, 
obtained a conviction of con- 
tempt of court and a fine of 
$200.00. 

The Philadelphia Bar Associa- 
tion’s Committee called attention 
to printed forms for the sale of 
real estate widely used in that 
area by real estate agents which 
authorized the broker selling the 
property to represent him in 
connection with the financing, 
conveyancing and procuring of 
title insurance. The Philadel- 
phia Bar took it up with the 
Real Estate Board, which 
warned the offenders that if the 
clause were not removed from 
such agreements, complaints 
would be filed. 


Privileges and Immunities 


“To do as one pleases, even when he pleases, in his own 
business, to act absurdly or from low impulses, is a very 


precious right.” 


Daniel v. Frost, 62 Ga 697, per Bleckley, J. 


Certainty 
A trust established in behalf “of the worthy, deserving, 
poor, white, American, Protestant, Democratic widows and 
orphans residing in the town of Bridgeport, Connecticut,” 


is not void for uncertainty. 


Beardsley v. Bridgeport, 53 


Conn 489, 3 Atl Rep 557, 55 Am Rep 152. 








The Trial of 


Yamashita 


By 
J. Gorvon FEeLpHAus 
OMOYUKI YAMASHITA was 


born on November 8, 1885, 
the son of a country doctor in a 
small village in the province of 
Shikoku. Yamashita was not a 
member of the Samurai, but a 
commoner. After finishing high 
school, he matriculated in the 
Hiroshima _ district Military 
Preparatory School, destined to 
become an army officer. When 
questioned why he had chosen a 
military career rather than fol- 
low the profession of his father 
as his older brother had done, he 
replied, “It was perhaps my des- 
tiny. I did not choose this 
career. My father suggested the 
idea because I was big and 
healthy and my mother did not 
seriously object, bless her soul, 
as she thought that I would 
never pass the highly competi- 
tive entrance examination. 
went to Hiroshima, took the 
competitive examination, passed 
it and found myself headed for 
the Cadets’ Academy.” 

He was commissioned a sec- 
ond lieutenant in the Japanese 
infantry in 1908. He took no 
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Condensed from 


South Dakota Bar Journal 


October, 1946 


active part in the First World 
War against the Germans. 
From 1917 to 1936 he served on 
the Japanese army’s General 
Staff, and during this period he 
was Military Attache to Austria, 
where he learned to speak some 
German. Yamashita had great 
respect and admiration for the 
Germans as a military people. 
In 1940 he was sent by Tojo on 
a 6 months inspection tour of 
Europe. He returned to Japan 
in 1941 and his report to Tojo 
on how the Japanese army com- 
pared with the European armies, 
particularly the German army, 
left much to be desired on the 
part of the Japanese force. Of 
course, this displeased Tojo and 
the military clique in power in 
Japan, of which Yamashita was 
definitely not a member. As a 
result of this inspection tour, 
Yamashita actually recommend- 
ed to his superiors that the 
Chinese War be brought to an 
immediate close and that the re- 
lations with Great Britain and 
America be maintained at ail 
costs, on a peaceful basis. The 
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implication in this reeommenda- 
tion is that war with Russia 
prior to any attack on the Unit- 
ed States or Great Britain, would 
be the procedure of the Japanese 
High Command to plan upon. 
Fortunately, for us, Tojo did not 
see fit to follow this advice, and 
in September, 1941, we find 
Yamashita in command of an 
unimportant post in Manchukuo. 
In November, 1941, he was given 
command of the Japanese 25th 
army. When war broke out on 
the 7th of December, 1941 he 
was put in charge of the Malayan 
campaign. On February 15, 
1942, in an unbelievably short 
length of time, this campaign 
came to a close when Singapore 
fell. The outstanding accom- 
plishment of the Tiger’s opera- 
tions in the Malayan campaign 
was the speed with which his 
armies negotiated the dense 
jungle and the flanking move- 
ments employed by him down 
the coast of the peninsula where- 
by the Japanese by means of 
small landing craft, would drop 
down the coast to land behind 
the British lines. Yamashita 
related to me that he thought 
the offer to surrender Singapore 
was a trap because the British 
were numerically so much 
stronger than the forces that he 
had committed to action. The 
mistakes of the British in this 
campaign were colossal, and 
Yamashita’s victory makes him 
appear to be a much greater field 
general than he actually was. 
However, it was this victory 
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that gave Yamashita world-wide 
notoriety, made him a popular 
hero in Japan, and named him 
“The Tiger of Malaya.” In my 
conversations with him about 
the Malayan campaign, Yama- 
shita just could not understand 
why the British didn’t fight. In 
my own opinion this victory of 
the Japanese and this defeat of 
the British has a bearing on the 
fact that later Yamashita found 
himself facing an American mili- 
tary commission on trial for his 
life. 

Yamashita stayed in Singa- 
pore until June, 1942, and was 
sent from there to an unimpor- 
tant command in Manchukuo. 
His travel orders even stated 
specifically that he was not to 
stop over in Tokyo, despite the 
fact that he was now the great- 
est Japanese hero of the war. 

In July, 1944, Saipan fell and 
the Tojo cabinet resigned. Peli- 
lieu fell to Americans in Septem- 
ber. Invasion of the Philippines 
by the Americans was now im- 
minent and the Japanese situa- 
tion there was extremely pre- 
carious. For some time the 
command of the 14th Army 
Group in the Philippines had 
been under Count Kuroda. From 
the files of General Kruger’s 6th 
Army G-2 Section Kuroda did 
not have command because of 
his military value, as his own 
soldiers reported to 6th Army 
intelligence officers that Kuroda 
was best qualified for collecting 
souvenirs. Kuroda was released 


from command as soon as it was 
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plain that the Philippines would 
be attacked and the command 
of the 14th Army group was 
given to Yamashita who arrived 
there October 7, 1944. 

In the face of this situation, 
on October 18, 1944, the Ameri- 
can army invaded Leyte, just 10 
days after Yamashita’s arrival 
in the Philippines. 

At the conclusion of the war, 
Yamashita surrendered in good 
faith as did the remnants of his 
army. On September 25, Yama- 
shita was served with the fol- 


lowing charge which I will 
quote: 
“Tomoyuki Yamashita, General 


Imperial Japanese Army, between 
9 October, 1944 and 2 September, 
1945, at Manila and at other places 


in the Philippine Islands, while 
commander of armed forces of 
Japan at war with the United 


States of America and its allies, 
unlawfully disregarded and failed 
to discharge his duty as commander 
to control the operations of the. 
members of his command, permit- 
ting them to commit brutal atroci- 
ties and other high crimes against 
people of the United States and of 
its allies and dependencies, particu- 
larly the Philippines; and he, Gen- 
eral Tomoyuki Yamashita, thereby 
violated the laws of war.” 


On September 29 a commis- 
sion of five American generals, 
none of whom were lawyers, was 
appointed by Lt. Gen. Styer to 
hear the case. This order also 
appointed six American officers, 
headed by Maj. Robert M. Kerr, 
to prosecute the case. The de- 
fense counsel was also appointed 
by this order. The members of 
the defense counsel were: Col. 
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Harry E. Clark, JAGD, Altoona, 
Pennsylvania, Lt. Col. Walter C. 
Hendricks, Jr., JAGD, Atlanta, 
Ga., Maj. George F. Guy, Caval- 
ry, Casper, Wyoming, Capt. A. 
Frank Reel, JAGD, Boston, 
Mass., Capt. Milton Sandburg, 
of New York City, and myself. 

The first meeting of the de- 
fense counsel was held on the 
third of October, in Manila. A 
copy of the charges that had 
been served on the accused was 
in our possession. Other than 
this, we knew nothing at all 
about the prosecution’s theory 
of the case, except that we did 
know that the Japanese army 
had committed many brutal 
atrocities in the Philippine Is- 
lands. Our first meeting with 
the accused was on the 5th day 
of October, at New Bilibid pris- 
on. Our feelings towards our 
unwanted client were at first 
somewhat antagonistic, and I 
personally was quite bitter about 
having been appointed as a de- 
fense counsel on his case. The 
bitterness of the defense coun- 
sel, however, was in the course 
of the weeks to follow to give 
way to admiration and respect 
for this Japanese general whom 
we had first anticipated to be a 
savage and barbarian. Yama- 
shita did not cringe nor did he 
swagger, but was a perfect gen- 
tleman throughout all our deal- 
ings with him. It must have 
been difficult for the conqueror 
of Malaya to bow as he did in 
the Japanese fashion to Lt. Col- 
onels and Captains of the 
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American army; however, this 
he did, in a most respectful man- 
ner, with a complete lack of ar- 
rogance. In our dealings with 
Yamashita, he came to have ab- 
solute respect for our honesty 
and advice in the conduct of his 
defense. 

The accused was arraigned on 
the 8th of October. The trial 
was held in the High Commis- 
sioner’s Palace on Dewey Boule- 
vard, a most appropriate place 
to try a man for war crimes, as 
the building was shot full of 
holes. The arraignment was a 
gala affair, attended by Lt. Gen. 
Styer himself, Mrs. Osmena, 
wife of the then President of the 
Philippines, and many other 
notables. Strung across the 
room between the court section 
and the spectators, was a row of 
large Klieg lights; and there was 
a motion picture camera at our 
right, one at our left, and one 
directly across the room from 
us. War correspondents from 
all over the world, and particu- 
larly the United States, were 
present, in great numbers. The 
flash bulbs flashed and the cam- 
eras ground away. All in all, 
everyone had a fine time, and 
that does not exclude the ac- 
cused himself, whose conduct 
was most exemplary. Somehow 
or other, Yamashita had a be- 
nign air about him. This im- 
pressed both the English and 
American war correspondents to 
a considerable extent, and sev- 
eral of them mentioned to me 
during the course of the trial 
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that the man’s poise was the 
most remarkable that they had 
ever seen. 

At the time of the arraign- 
ment, the defense was still unin- 
formed as to what was the 
actual charge against the ac- 
cused. At the conclusion of the 
arraignment, we were served 
with a bill of particulars. The 
bill of particulars was headed, 
“Between 9 October, 1944 and 2 
September, 1945, at Manila and 
other places in the Philippine 
Islands, members of the armed 
forces of Japan, under the com- 
mand of the accused, committed 
the following.” Then followed 
105 typewritten pages contain- 
ing 64 particulars of almost 
numberless murders, attempted 
murders, and rapes, committed 
by Japanese soldiers in the is- 
lands. At no place was it alleged 
that the accused ordered, con- 
doned, or actually knew any- 
thing about these things, or in 
any manner sanctioned their 
commission, and no serious ef- 
fort was made by the prosecu- 
tion to prove this. 

Yamashita denied any 
knowledge of any of this, and 
persisted in the denial that he 
knew anything about these hap- 
penings. As I stated before, I 
am sure that Yamashita was 
absolutely confident in his de- 
fense counsel, and I know that 
he was satisfied with the efforts 
made by the counsel on his be- 
half, but at no time during the 
many hours he was interrogat- 
ed, did he make a statement that 
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was inconsistent with his insist- 
ence of innocence. His only alibi 
was to the effect that he was so 
harrassed by the American forc- 
es and so. preoccupied with di- 
recting the operations of his 
troops and attempting to put up 
a defense with his inferior army, 
that he never once had time for 
any other matters, leaving ev- 
erything else entirely to his 
subordinate officers. 

As the charge involved a ques- 
tion of command responsibility, 
the defense had to ascertain the 
Japanese order of battle. If the 
defense contributed anything 
else to history, we did obtain the 
exact order of battle the Japan- 
ese used and employed in the 
Philippine Islands. From this 
order of battle it was ascertained 
that many of the troops that 
had committed the atrocities al- 
leged in the bill of particulars 
were not at the time under 
Yamashita’s command, but un- 
der the command of the 4th Air 
Army Headquarters or Maritime 
Transport Command. Likewise 
we established that the atrocities 
committed in Manila were done 
by members of the Japanese 
navy, all of whom had departed 
this life before the conclusion of 
the battle of Manila. The trial 
of this navy personnel includ- 
ing their admiral, was unneces- 
sary because of the good work 
of the First Cavalry. 


The matter of religion definite- 
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ly enters into the complicated 
matter of attempting to under- 
stand the Japanese and his 
conduct. Yamashita was a Shin- 
toist, as were practically all of 
his officers and men. This 
religion seems to give them a 
psychological background on 
which the warrior’s code, Bushi- 
do, is based. The code of Bushido 
is largely mythical, but it does 
constitute something of a course 
of conduct of a soldier. For il- 
lustration, one colonel in the 
Japanese army issued an order 
to his men to be “god-like war- 
riors and to kill cruelly.” The 
Oriental does not seem to be pos- 
sessed with the faculty of being 
able to execute or put to death 
without doing it in a cruel man- 
ner. 

This all sums up to the fact 
that while these horrible mass 
murders and brutal atrocities 
had been committed on Oriental 
people by Japanese soldiers, 
which is a severe indictment of 
the Japanese people, there still 
remains the argument that they 
just didn’t know any better. For 
if a man because of his igno- 
rance and environment commits 
a crime because he doesn’t know 
any better, he might be forgiven 
for it. The duty then is upon 
his conqueror to teach him what 
is correct. While I feel that the 
Germans cannot be forgiven be- 
cause of their atrocities, because 
they did know better, there is 
still hope for the Japanese. 
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Condensed from Boston Univer- 
sity Law Review, April, 1946 


THE LIE-DETECTOR 


By FRED E. INBAU 


Professor of Law, Northwestern University 


N POPULAR fancy, a lie-detec- 
tor is often thought of as an 

instrument that is supposed to 
ring a bell, or flash a light, or 
produce some other quick and 
positive indication of a lie when 
one is told by the person being 
tested. However, there is no in- 
strument in existence at the 
present time which will detect 
deception so simply and effec- 
tively. Nevertheless, it is a 
demonstrated fact that there are 
certain instruments which are 
capable of producing a record of 
physiological phenomena such 
as changes in blood pressure, 
pulse, and respiration that may 
be used as the basis for the ap- 
plication of a reasonably reliable 
technique for diagnosing decep- 
tion. 

A lie-detector test is usually 
conducted in the following man- 
ner. The person to be tested 
(the “‘subject”’) is advised of the 
general nature of the test and 
the instrument is attached as 
follows: first, apply a blood pres- 
sure cuff on the upper right arm 
te record changes in blood pres- 
sure and pulse rate; second, ap- 
ply a pneumograph tube around 
the chest. to record changes in 
the rate of respiration; and 
third, apply electrodes on the 
left hand to record the psycho- 





Lie-detector consisting of blood pres- 
sure-pulse, respiration, and electro- 
dermal response units. In the 
illustration, the subject is posed by 
John Reid of the Chicago Police 
Scientific Crime Detection Laboratory. 
The examiner is the author, Fred E. 
Inbau. 


galvanic reflex or electrodermal 
response. 

After instructing the subject 
to answer all questions by either 
“ves” or “no”, the: examiner 
asks two or three questions 
which are irrelevant to the mat- 
ter under investigation—such 
questions as, “Is your name 
Jones?”, “Do you live in Chi- 
cago?”—the purpose being to 
ascertain the nature of the sub- 
ject’s reactions to the test situa- 
tion alone. Then, at about twen- 
ty or thirty second intervals, 
the examiner proceeds to ask 
questions pertinent to the inves- 
tigation—e.g., “Do you know 
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who shot John Doe?”, “Did you 
shoot him?”. Following such 
pertinent questions, another ir- 
relevant question is used to fur- 
ther ascertain the _ subject’s 
“norm.” Then several more 
pertinent questions are asked. 
Approximately twenty or thirty 
seconds after the final question, 
the examiner informs the sub- 
ject that no further questions 
will be asked, but that he should 
remain still and quiet for a short 
while longer (about thirty sec- 
onds). This recording at the end 
of the test is helpful as an addi- 
tional indication of the subject’s 
norm under the circumstances 
of the test. 

Upon the completion of the 
test the blood pressure-pulse 
cuff is deflated and the subject 
given a one or two minute rest 
period from the temporary dis- 
comfort occasioned by the pres- 
sure of the inflated cuff on his 
arm. Then the test is repeated, 
with the same questions being 
asked in the same order of their 
appearance as in the first test. 

In addition to ascertaining the 
subject’s norm (i.e., his unique 
or distinctive kind and degree of 
reactivity) by the asking of ir- 
relevant questions as previously 
described, it is also very helpful 
to conduct a separate control 
test. The subject’s reactions, or 
lack of reactions, to such control 
questions will serve a very use- 
ful purpose in the evaluation of 
that portion of the subject’s rec- 
ord when questions were asked 
pertaining to the actual offense 
under investigation. 
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The most reliable and definite 
indication of deception is the 
simultaneous occurrence of a 
suppression in respiration and 
an increase in blood pressure 
immediately after the subject 
answers a question asked by the 
examiner. To be significant, 
however, the response must con- 
stitute a deviation from the sub- 
ject’s norm which is established 
during that part of the record 
when irrelevant questions are 
asked and answered, or else 
when no questions at all are 
being asked (as at the beginning 
and end of the test). Such a 
deviation is termed a “specific 
response.” 

Deception also may, and more 
often is, indicated by a specific 
response in either blood pres- 
sure or respiration. Other less 
frequent and generally less re- 
liable indications of deception 
are such reactions as heavier 
breathing (“relief” in respira- 
tion) at the end of the test rec- 
ord when the subject is in- 
formed no further questions will 
be asked, a slowing up of a 
subject’s pulse beat at the time 
of or immediately after his reply 
to a question, and a sharp drop 
in a subject’s blood pressure 
tracing several seconds after the 
subject’s reply to a question. 

In the interpretation of lie- 
detector records containing any 
of the aforementioned changes 
in blood pressure, pulse, or res- 
piration, the following rules 
must be observed: (1) a re- 
sponse, to be considered of any 
significance, must be specific— 
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that is, it must constitute a de- 
viation from the subject’s norm; 
and (2) the response must 
appear on at least two different 
test records. It is also true, 
however, that in addition to the 
previously described criteria of 
deception there are occasions 
when the general appearance of 
a subject’s records—considered 
in the aggregate and evaluated 
in the light of the reactions, or 
lack of reactions, to control 
questions, or of the results of 
control tests—may also indicate 
deception to an experienced ex- 
aminer. But a deception diag- 


No, Judge, I didn’t say he got 

my testimony by duress—I 

said by buying a new dress! 
Idea ‘submitted by Roberta Loeffler, 
Weehawken, N. J. 
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nosis based upon such records 
must be accepted with the ut- 
most caution and reservation. 

Another physiological phe- 
nomenon, the electrodermal re- 
sponse, or psychogalvanic reflex, 
is often recorded along with 
blood pressure-pulse-respiration 
changes as a part of the lie- 
detector technique. Although in 
experimental cases (card tests, 
etc.) the electrodermal response 
tracing makes possible a very 
accurate diagnosis of deception, 
in actual cases a comparable de- 
gree of accuracy is unobtain- 
able. As a matter of fact, in 
such cases the electrodermal re- 
sponses have not been found to 
be of much practical value as 
deception criteria. The reason 
for this difference of results be- 
tween actual and experimental 
cases is unknown at the present 
time. 


“Nervousness” is usually dis- 
cernible—and its recorded re- 
actions distinguishable from de- 
ception criteria—by either the 
generally erratic character of 
the blood pressure-pulse or res- 
piration tracing, or else by the 
uniformly irregular nature of 
the tracing, in which there is 
an absence of any consistently 
specific responses to pertinent 
questions. 

The practice of requiring two 
or more test records for diag- 
nostic purposes, rather than re- 
lying upon one record alone, fur- 
nishes an additional safeguard 
against the possibility of misin- 
terpreting reactions produced 
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by nervousness. Responses due 
to nervousness either lose their 
“specific” quality or tend to dis- 
appear altogether on second or 
subsequent test records. 

Lie-detector tests, when con- 
ducted by competent and expe- 
rienced examiners, are of con- 
siderable practical utility. In 
the first place, with the aid of a 
lie-detector, it is possible to de- 
tect deception with much greater 
accuracy than is otherwise at- 
tainable. Secondly, the instru- 
ment, the tests, and the accom- 
panying procedures have a de- 
cided psychological effect in in- 
ducing admissions from guilty 
individuals. 

Since confirmatory or contra- 
dictory evidence is not always 
forthcoming after a deception 
diagnosis has been made in an 
actual case, exact figures are un- 
available as to the accuracy of 
lie-detector test results. There 
is some basis, however, for mak- 
ing an estimate. The following 
one is based upon the experience 
of the examiners on the staff of 
the Scientific Crime Detection 
Laboratory during the time 
when the Laboratory was a part 
of Northwestern University, as 
well as during the period since 
its acquisition by the Chicago 
Police Department (totalling ap- 
proximately fifteen years and 
covering several thousand exam- 
inations). This estimate accords 
to the lie-detector technique an 
accuracy of approximately sev- 
enty-five percent. 


The chief source of error with 
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the lie-detector technique is in 
its failure to detect deception in 
a guilty individual rather than 
in the misinterpretation of an 
innocent subject’s records. Such 
failures have usually resulted in 
instances where the subjects had 
no fear of their lies being detect- 
ed by this means, and who con- 
sequently displayed no signifi- 
cant physiological changes such 
as are normally produced by con- 
scious lying. Although persons 
of inferior intelligence and some 
of abnormal mentality are more 
apt to be devoid of this fear of 
detection, there are persons of 
otherwise normal intelligence 
and mentality who may be suf- 
ficiently lacking in this fear 
element so that their deception 
cannot be detected in this man- 
ner. 


Admissions and confessions 
obtained in consequence of the 
use of the instrument are admis- 
sible in evidence. Contrary to 
the contention sometimes made 
by defense counsel, a lie-detector 
test does not constitute a “third 
degree” practice, nor is there 
any other feature about the test 
itself that warrants legal disap- 
proval of an otherwise compe- 
tent admission or confession, 
and such has been the holding of 
the only appellate court deci- 
sions upon the point. 

A number of trial courts have 
admitted in evidence the testi- 
mony of lie-detector examiners 
as to their interpretation of test 
records in instances where, prior 
to the test, counsel for both liti- 
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gants agreed and stipulated that 
the test results could be used in 
evidence without objection on 
the part of the party adversely 
affected thereby. Although no 
appellate court has thus far 
passed upon the legality of such 
agreements and stipulations, a 
prediction may be ventured that 
the procedure would be declared 
valid, with the proviso, however, 
that the approval or disapproval 
of the agreement and stipulation 
in any given case should rest 
within the trial court’s discre- 
tion. But in the absence of such 
pre-test agreements and stipu- 
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lations, the test records and the 
examiner’s interpretation there- 
of have been held inadmissible 
as evidence by every appellate 
court which has had occasion to 
consider the matter, for the very 
understandable reason that the 
test had “not yet gained such 
standing and scientific recogni- 
tion among physiological and 
psychological authorities as 
would justify the courts in ad- 
mitting expert testimony de- 
duced from the discovery, de- 
velopment, and experiments thus 
far made.” 


Classical, but Irrelevant 
The brief for the defendant in a prosecution for assault with 
intent to murder opened thus: ‘When the mother of Achil- 
les plunged him in the Stygian waters his body became in- 
vulnerable, except the heel by which she held him, and 
afterwards when he and Polyxena, the daughter of the King 
of Troy, who were lovers, met in the Temple of Apollo to 
solemnize their marriage, Paris, the brother of Hector, 
lurking behind the image of Apollo, slew Achilles by shoot- 
ing him in the heel with an arrow.” Held, that it was suf- 
ficiently striking to deserve mention, and intensely classical 
but irrelevant. Gilbert v. State, 90 Ga 691, 16 SE Rep 652. 


Emotion Proof 


Although a brief may illustrate true eloguence—“the light- 

ning of passion playing along the line of thought”—the 

court must content itself with “the ice-cold law, from which 

no friction will excite sparks.” Illinois, etc., R. Co. v. John- 
son, 77 Miss 727, 28 So Rep 753. 


Mollitur Manus Imposuit 


Where an unauthorized person forcibly throws a woman’s 
freshly washed and ironed clothes on the floor, it is a ques- 
tion for the jury whether she could lay hands on him more 
gently than by means of a baseball bat applied to the back 
of his head. State v. Goode, 180 NC 651, 41 SE Rep 3. 
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HE physician is a 

member of one of 
the oldest and most 
honorable of  profes- 
sions. Throughout his 
preparation for the 
practice of medicine he 
is taught and reflexly 
conditioned to realize 
the great responsibility 
he will bear later in his 
spiritual, as well as his 
professional relationship with 
individual patients, the commu- 
nity and the public at large. 
His is an unique responsibility 
as compared with any other 
profession. He is presumed to 
have a comprehensive knowledge 
of the human body and mind, its 
normal methods of functioning 
and its deviation therefrom in 
injury and disease. He knows 
that a vast amount of knowl- 
edge in medicine still remains 
to be acquired. He knows that 
reputable physicians are reluc- 
tant to peremptorily accept 
every theory promulgated by ad- 
vocates thereof. He waits until 
time and scientific proof togeth- 
er with checked and controlled 
results establishes its validity. 
Yet, in numerous instances, 
when it comes to medicolegal 
matters, his opinions, as ex- 
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The Enigmas of Medical Evidence 
By S. M. LINDENBAUM, M. D. 


Extracts from Paper read before Federa- 
tion of Insurance Counsel, October, 1946 
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pressed in reports or 
his testimony as a wit- 
ness, makes him an 
enigma to the layman. 
The subject matter 
with which he deals is 
also filled wtih enigmas. 

Many physicians seem 
reluctant to examine or 
treat cases of injury or 
disease which are like- 
ly, later, to become the 
basis of a controvertible claim or 
a matter for litigation in the 
courts or before an administra- 
tive body. The successful phy- 
sician who stands high in his 
profession and whose opinion 
and impartiality is often of great 
value, particularly shuns this 
important responsibility. 

There are numerous reasons, 
apparently, for the desire of 
many physicians to shy away 
from potential medicolegal cases. 

Some patients expect their 
doctor, especially their family 
doctor, to assist them in support- 
ing unjustified claims for casual 
relationship, unduly prolong pe- 
riods of treatment and disabil- 
ity ; acknowledge subjective com- 
plaints without scientific reason ; 
exaggerate the prognosis and ex- 
tent of permanent disability. 
These patients do not seem to 
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feel that they are morally wrong 
in this attitude nor that they are 
wrongfully expecting the physi- 
cian to comply with their re- 
quest, especially when the claim 
is made against an allegedly rich 
employer, insurance company or 
even the State. Naturally, when 
confronted with this situation 
the doctor feels it is distasteful 
and inwardly resents the posi- 
tion in which his patient places 
him. Most physicians, of course, 
immediately reject the patient’s 
implied or open suggestion and 
record and report the medical 
facts in accordance with their 
actual and scientific belief. 

It cannot be denied, however, 
that there are some physicians 
who will allow their better judg- 
ments to be swayed by a mis- 
guided sense of loyalty to the pa- 
tient or his family, in assisting 
him to establish or exaggerate 
an unjustified claim against the 
defendant. 

Then again, attending physi- 
cians object to the necessity for 
frequent filing of numerous re- 
ports in Accident and Health, 
Life and especially Compensa- 
tion claims. Many of these re- 
ports, of necessity and some by 
statute, require considerable de- 
tailed information of the history, 
findings and treatment. This ne- 
cessitates making up and retain- 
ing adequate and complete rec- 
ords. All of this takes time and 
effort and frequently without 
payment therefor. This is an- 
other reason for the busy prac- 
titioner’s reluctance and fre- 
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quent refusal to undertake the 
care and responsibility for a pa- 
tient who has been in an accident 
which later is likely to give rise 
to litigation. 

Finally, the physician realizes 
the possibility of his being called 
as a witness in a court or com- 
pensation proceeding. He im- 
mediately conjures up visions of 
situations he is likely to face. 
A call to court or to a hearing 
at a time which will interfere 
with his hospital or office hours; 
possibly a long period of waiting 
before being put on the stand; 
his testifying before a barrage 
of laymen who will not under- 
stand his scientific explanations ; 
one side attempting to get every 
favorable viewpoint from him 
and perhaps expecting him to 
stretch his judgment almost to 
the breaking point so as to es- 
tablish all of their medical alle- 
gations, justified or not; the 
other side, as soon as they can 
get him, to refute the statements 
he just made; to question his 
professional qualifications, his 
motive for appearing as a wit- 
ness, his findings and opinion. 
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He may also have a third inter- 
rogator in the person of the pre- 
siding justice or referee. He 
must convince the judge, lawyers 
and jury in the court or proceed- 
ing or the referees and their 
medical advisers together with 
the contending attorneys in com- 
pensation proceedings. It is no 
wonder then that many busy 
practitioners and especially spe- 
cialists, abhor, or at least are 
reluctant to examine or treat a 
liability or compensation case or 
become involved in any similar 
situation which will give rise to 
legal controversy. These atti- 
tudes, however, under present 
date, thought and procedure are 
not entirely justified. 


In the first place—the physi- 
cian has a moral duty to his pa- 
tient to give him professional 
attention for injuries and dis- 
eases, even if he knows that it 
will necessitate filing of reports 
and perhaps his testifying to 
support an honest and justifiable 
claim. 


In the second place—the phy- 
sician owes a civic duty to his 
community to willingly appear in 
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court or to obey a subpoena and 
appear as a witness to assist in 
a just determination of the case. 
This co-operation is not always 
obtained from physicians. In 
court, the obedience to a sub- 
poena is mandatory and they 
have prompt and efficient rem- 
edies for enforcement. Under 
some Compensation Laws, how- 
ever, as for example in New 
York, provisions are made for 
subpoenaing witnesses, includ- 
ing doctors, but no machinery 
therein is provided for strict en- 
forcement. There have been but 
few attempts to enforce these 
subpoenas under the Compensa- 
tion Laws and the result has 
been that some doctors have seen 
fit to ignore such service. Prom- 
inent businessmen willingly un- 
dergo loss of time and money to 
comply with their civic duty by 
serving on juries and there is no 
reason for physicians being un- 
willing to appear as witnesses in 
the courts and at Compensation 
hearings to assist in the proper 
dispensation of justice. 


Thirdly — utmost considera- 
tion is now given in the courts 
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and at compensation hearings to 
the doctors’ convenience regard- 
ing the time of his appearance 
and promptly placing him on the 
stand when he arrives. Espe- 
cially in Compensation proceed- 
ings, medical witnesses are given 
preference over all witnesses in 
other cases. Even if the case in 
which they have been called is 
scheduled at the foot of the day’s 
calendar, an attempt is made to 
call them first, before the other 
cases are heard, if it is at all 
possible to do so. Of course, a 
reasonable doctor will under- 
stand that at times unavoidable 
delays are bound to arise. A case 
may be scheduled for a certain 
hour in which three doctors are 
to testify and of necessity, for 
the proper development of the 
facts in the case, he may be the 
third medical witness called, an 
hour or two later. Allowances 

1ust be made for such exigen- 
cies. 

Fourth — physicians are not 
statutorily compensated in many 
jurisdictions for their appear- 
ance as witnesses. For exam- 
ple—under the New York Work- 
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men’s Compensation Law, a med: 
ical witness is awarded a fee; 
paid by the insurance carrier, 
if his presence is deemed neces- 
sary by the referee or if the 
carrier objects to his medical re- 
port and desires an opportunity 
to cross-examine him thereon. 
The amount of the fee is fixed 
by Law and varies as to whether 
he has the Panel qualifications 
set up by the Workmen’s Com- 
pensation Commissioner and the 
Medical Practice Committee, as 
a general practitioner or special- 
ist. 

Fifth—the attitude of attor- 
neys and others interrogating 
medical witnesses in court and 
at quasi-judicial hearings, has 
also been materially modified. 
Rarely is an attorney permitted 
to badger, shout and attempt to 
belittle a reputable physician 
while he is testifying, or in the 
summation of the case. 

Medical witnesses, generally, 
in the present era, should receive 
the consideration and respect to 
which their high calling, profes- 
sional education and attainments 
entitle them. 


Freedom for Dogs 
“The courtesies and hospitalities of dog life cannot well 


be regulated by the judicial tribunals of the land.” 
v. Slater, 22 Barb.(NY) 506, per Allen, J. 


Wiley 


Farmers 
A person who lives upon his farm and carries it on through 


others is not necessarily a farmer. 


Johnson v. London 


Guarantee, etc., Co. 115 Mich 86, 72 NW Rep 1115, 40 LRA 
440, 69 Am St Rep 549. 














pres mark of an educated man, 
one of our great professors 
used to tell to his classes, is the 
ability to act on the basis of all 
the available evidence at the mo- 
ment when action is indicated. 
Raymond Dodge delighted to ex- 
plore the difficulties of this seem- 
ingly simple test. He would 
draw attention to the tendency 
of children, of the illiterate, of 
even college men under stress of 
strong emotion to act impulsive- 
ly, without weighing the facts 
pro and con. Nor did he spare 
the habit of the ultra-intellec- 
tual, especially the professorial, 
mind to postpone the moment of 
decision, even though the need 
for action was obvious to all. He 
would dwell on the difficulties of 
analyzing and of weighing the 
evidence, on the brain sweat that 
was involved in the process of 
reaching a decision, and finally, 
on the intellectual joy of solving 
a troublesome problem of life 
rationally. 

It is in this spirit of intelligent 
inquiry that I desire to discuss 
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THE PRIMARY RESPONSIBILITY 
OF THE COLLEGES TODAY’ 


By ARTHUR T. VANDERBILT 
Dean, New York University Law School 


Condensed from The Deke 
Quarterly, December, 1946 


with the members of the gradu- 
ating class in particular what I 
believe to be the most important 
question of the day. When I say 
that I am addressing you in par- 
ticular, gentlemen of the gradu- 
ating class, I intend no flattery. 
I am merely recognizing obvious 
facts. You have not only sailed 
the seven seas and fought for 
your country on three conti- 
nents, you have not only expe- 
rienced in a way we hope Amer- 
ican youth will never again be 
called up to do the heights and 
depths of human emotion, but 
by reason of your experience 
abroad you have had an unparal- 
leled opportunity to view our 
country and its civilization in 
perspective, in comparison with 
other ways of life. 

Your judgment on the great 
issues of the day is therefore 
entitled to a weight in the tribu- 
nal of truth that would not ordi- 
narily be accredited to college 
undergraduates. You have, 
moreover, a tremendous per- 
sonal stake in obtaining the cor- 
rect answer to the question: 
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What is the primary responsi- 
bility of our colleges today ? 
While our One World has been 
shrinking in time and space, we 
have had to move on most reluc- 
tantly into a greatly expanded 
new One World of many nations. 
Instead of two neighbors, one 
to the North, the other to the 
South of us, we find ourselves 
obliged to get along with many 
nations, with widely varying civ- 
ilizations and with conflicting 
temperaments and ambitions. 
Are we well equipped to do this? 
To be specific, how many people 
in this country do you suppose 
are really acquainted with the 
thoughts and emotions and am- 
bitions of Russia and China, of 
India and of all of South Amer- 
ica? How many Americans, for 
that matter, do you know who 
are really versed in our own for- 
eign policy or familiar with our 
diplomatic history? How many 
know the rules of the game that 
govern the conduct of the na- 
tions, with each other, the rules 
we call International Law? If 
your answer to all of these ques- 
tions is less than one-hundredth 
of one percent, as I believe it 
must be, I then ask you how can 
our public officials, even grant- 
ing they have full knowledge of 
all these things, move forward 
in the determination of our for- 
eign relations without the sup- 
port of an intelligent public 
opinion? How can our college 
graduates become the leaders of 
public opinion if our colleges fail 
either to teach these subjects or 
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to stress their importance in the 
public welfare? 

These are not matters, I sub- 
mit, that may be postponed to a 
more convenient season, while 
we pursue more delightful stud- 
ies and diversions. Decisions 
are being made now that will af- 
fect the peace and welfare of the 
people of the world for genera- 
tions to come. In a democracy 
sound decisions must depend ul- 
timately upon sound public opin- 
ion. Sound public opinion can 
emanate only from enlightened 
citizens. Is it not crystal clear 
that every college worthy of the 
name must teach American for- 
eign policy and its history, must 
teach the Russian and the Chi- 
nese language and civilization, 
and in teaching Spanish must 
emphasize the life and civiliza- 
tion of Central and South Amer- 
ica? And if we are to get along 
with our neighbors must not all 
foreign languages be taught pri- 
marily as tongues and not as 
writings? It would be a bit dif- 
ficult to get along with our next 
door neighbor if we could com- 
municate with him only on a 
slate. 


Our difficulties, and accord- 
ingly the shortcomings of the 
college curriculum of today, how- 
ever, are not confined to foreign 
affairs alone. At home we are 
torn asunder by the strife of la- 
bor and industry, with govern- 
ment paying little heed to the in- 
terests of the average citizen. 
There are, moreover, many: in 
our midst, who while insisting 
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on remaining with us, decry our 
democratic, representative ideals 
of government and our faith in 
the Bill of Rights. They take 
delight in comparing the obvious 
defects of democracy in prac- 
tice with the paper virtues of 
their favorite ideologies. Trou- 
blesome and even sinister though 
these problems may be, they can 
be readily cured once we prepare 
to face the root difficulty of 
American public life—a lack of 
interest in, yes, even a positive 
distaste for our responsibilities 
as citizens. 


The fact that so many of our 
citizens are not interested in 
their government is serious but 
the causes of their lack of inter- 
est are even more alarming. In 
a reliable poll conducted recent- 
ly there was submitted the ques- 
tion, ‘Would you be willing to 
have your son enter politics?” 
Sixty-nine per cent of the people 
responded that they would not. 
To a second question, “Do you 
believe a man can go into poli- 
tics and remain honest?’, 50% 
of those who responded said that 
they did not believe it was pos- 
sible. Now, I do not believe that 
50% of our politicians are dis- 
honest, but I do submit to you 
that the fact that 50% of our 
people think so and that 69% of 
them are unwilling to have their 
sons enter politics is cause for 
grave concern. 


The result of this neglect of 
responsibility for government by 
our educated citizens is reflect- 
ed in a study made not so long 
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ago of the membership of the 
county committees of the two 
great political parties in thirty 
cities of New York State, New 
York City being excluded by rea- 
son of its peculiar problems. In 
these thirty cities 63% of the 
district leaders had not gone be- 
yond grammar school. Only 
11% were college men and wom- 
en—and college men and women 
were defined for the purposes of 
this survey as including anyone 
who ever went to college, wheth- 
er he graduated or not, and 
whether the institution was a 
college of liberal arts or a vet- 
erinary school. I am far from 
frowning on the leaders who 
never went beyond grammar 
school. Many of them, I am 
sure from experience, are honest 
and capable. I am simply point- 


‘ing out that it is evident that 


the colleges have not been sus- 
taining the burden of public 
leadership, either at the top or 
at the bottom of the political 
ladder. 


Statistics, however, disclose 
but a small part of the full pic- 
ture. Let me illustrate what I 
have in mind by two incidents 
drawn from a distance of 3,000 
miles so as to avoid any impli- 
cations of domestic politics. 
First let me remind you that 
many months before the war a 
young man named Lindbergh re- 
turned from Germany to Eng- 
land, where he was then living, 
and informed the English people 
that he had seen in Germany be- 
tween thirty-five and forty 
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thousand war planes. The Eng- 
lish people knew that Lindbergh 
knew war planes when he saw 
one but they didn’t want to hear 
about them. They rewarded 


him for his advice by practically 
driving him out of the country. 
Worse than indifference, then, is 
an unwillingness to face facts 
when you see them. 


Conversation at attempted rec- 
onciliation in divorce action: 
She: “He hit me with the 

broom.” 

Counsel: “Isn’t that a woman’s 
weapon?” 

She: “But he grabbed it first.” 

Counsel: “What’s wrong with 
the rolling pin?” 

She: “What! With my new 
Pyrex?” Note: The parties 
were reconciled. 

—Idea suggested by ROBERT 

DEWA, Madison, Wisc. 
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But there is something that is 
even worse than a refusal to 
face the facts. It is actually see- 
ing the facts and knowing their 
meaning and yet being the vic- 
tim of that peculiar paralysis of 
the will which makes one utterly 
unable to act on those facts. I 
had an experience in February, 
1938, just about a year and a 
half before the outbreak of the 
European War, that will stick in 
my memory forever. The day 
after I read in the papers that 
Anthony Eden had resigned in 
protest against the appeasement 
policies of Neville Chamberlain, 
I had lunch with the judges of 
the House of Lords, the highest 
court in England. One of the 
judges asked me what part of 
the United States I came from. 
I told him New Jersey. He was 
very curious to know how many 
Indians there were in New Jer- 
sey. I told him there were none. 
He then made this significant 
statement: ‘‘When I was a lad 
England was the center of civil- 
ization and America was on the 
frontier; today America is the 
center of civilization and we here 
in England have nothing be- 
tween us and the barbarians be- 
sides the Scandinavian coun- 
tries, the Low Countries and 
France.” I inquired, as one will, 
what was being done about it, 
and he said, “Nothing; nothing 
can be done about it, because the 
men who are in power are suffer- 
ing from paralysis of the will, 
and, besides, the people want 
peace.” That, mind you, was a 
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year and a half before the out- 
break of war. 


The plain but unpalatable 
truth is that it was the failure 
of the colleges of the democratic 
countries in the period between 
the two wars to face the facts 
and to train their students as 
citizens and to inspire them to 
become political leaders of to- 
morrow, that was a great cause 
of our unpreparedness for war, 
if not, indeed, itself a cause of 
war. It is the plain but unpal- 
atable truth that our colleges to- 
day, in spite of the lessons of a 
quarter century are still failing 
to recognize their primary re- 
sponsibility. In the plethora of 
books and reports on higher edu- 
cation, you will not find a single 
one that puts training for citi- 
zenship and for active participa- 
tion in government first. In- 
stead, we are treated to debates 
on the relative merits of liberal 
education as preparation for the 
good life and of vocational train- 
ing as a step toward a good job, 
each side failing to see that if 
we cannot make the complicated 
machinery of a democratic rep- 
resentative government work in 
a complicated industrial era, 
neither the good life nor the good 
job will survive. If citizens and 
public leaders are to be trained 
—and nothing could be more ap- 
parent today than the necessity 
for such training—where should 
they be trained if not in our col- 
leges? Certainly, we cannot ex- 
pect the public schools to do it 
for their immature students. 
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Certainly we cannot expect the 
professional schools, already 
carrying staggering burdens, to 
do it? Manifestly it must be the 
primary concern of the colleges 
today. 

Once you accept this inescapa- 
ble fact that it is the funda- 
mental obligation of the college 
to prepare all its students for 
citizenship and the best of them 
for leadership in public life, the 
effect on the curriculum is star- 
tling. Public speaking and de- 
bating become subjects of pri- 
mary importance, for in a de- 
mocracy much depends upon 
free discussion. Quite apart 
from problems of citizenship, it 
has always seemed odd for a col- 
lege to insist on swimming as a 
prerequisite to graduation, and 
not on speaking. One swims 
only an infinitesimal part of the 
time that one talks. 


Intelligent discussion, effec- 
tive speaking, fair appraisal of 
the arguments of others depend 
upon the student’s knowledge of 
how to assemble his evidence, to 
weigh it and organize it. He 
must know the ways of think- 
ing—and its pitfalls. He must 
know the methods by which 
truth is pursued in the natural 
sciences, in the social sciences, 
in history, in the courts and in 
the everyday walks of life. 

He must know the forces 
which have made our civiliza- 
tion what it is—Judea, Greece, 
Rome, Florence, Venice and 
England—but he must also 
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know the more unfamiliar civili- 








COMMENT 


zations with which we must live 
and cope. He must know the 
strange things which go on in 
the dark caverns of the human 
mind, particularly during times 
of stress and make possible a 
Hitler and Mussolini, a Stalin 
and the petty dictators we call 
city bosses who all to often exer- 
cise a controlling influence in 
nominating our highest officials. 
He must understand our own 
civilization and its economic, so- 
cial and governmental problems. 
He must learn a broad tolerance 
from philosophy and religion, 
but philosophy and religion must 
also teach him that there are 
things worth fighting for. He 
must realize that he is preparing 
for a career that is not vague or 
remote, but which deals with the 
here and now, and while he will 
not neglect History, Literature, 
Music and the Fine Arts for fear 
of peril to his sanity and his 
sense of perspective, he will not 
in these turbulent times regard 
them as an end in themselves. 
Rather will he say with Sir Phil- 
ip Sidney: 

“To what purpose should our 
thoughts be directed to various 
kinds of knowledge, unless room 
be afforded for putting it in 
practice, so that public advan- 
tage may be the result?” 

With this approach his inter- 
est in his studies will be as def- 
inite and, if you please, as pro- 
fessional and therefore as effec- 
tive as if he were perusing chem- 
istry or engineering or law. 
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One question remains—the 
mark of an educated man is the 
ability to act on the basis of all 
the available evidence at the mo- 
ment when action is indicated— 
I ask you gentlemen of the grad- 
uating class, on the basis of your 
experience abroad, on the basis 
of what you have seen at home, 
on the basis of what you read in 
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your daily newspapers, and on 
the basis of the unusual experi- 
ence and maturity of the stu- 
dents who are clamoring for ad- 
mission to our college halls, is 
not the time for the colleges to 
assume responsibility for their 
primary function of training 
citizens and developing leaders 
now ? 


“Sure he’s a judge, but there must be 
some mistake!” 











Adopted Children — as within 
class in deed or trust instrument. 
With the increase in adoptions 
these days, lawyers should re- 
view the wills of their clients to 
avoid the result obtained in 
Fletcher v. Flanary, 185 Va 409, 
166 ALR 145, 38 SE2d 433. It 
was there held in an opinion by 
Judge Holt that an intention 
that only natural and not adopt- 
ed children should take is mani- 
fested by a deed to the grantor’s 
son “and his children” of a life 
estate to the son “and at his 
death to his children if any, and 
if the said [son] should die with- 
out children then to his next of 
kin on his father’s side,” haben- 
dum to the son for life and “at 
his death to his children, if any, 
and in case he should die without 
issue then to his next of kin, on 
his father’s side.” 

The annotation in 166 ALR 
150 discusses “Adopted child as 
within class named in deed or 
trust instrument.” 


Alimony—absolute divorce as 
terminating prior award. In 
32 


Among the New Decisions 





this day of increasing divorces 
questions like that arising in 
Holmes v. Holmes, 166 ALR 
1000, 155 F2d 737, become im- 
portant. Judge Clark, of the 
United States Court of Appeals 
for the District of Columbia, 
held that alimony awarded to a 
wife in a decree for a divorce 
from bed and board, subject to 
the further order of the court, is 
automatically terminated where 
upon the wife’s petition the de- 
cree is enlarged to one for an ab- 
solute divorce without provision 
for or reference to the payment 
of alimony. 

The annotation appended to 
this case in ALR discusses ‘‘De- 
cree of divorce a vinculo as af- 
fecting prior award of alimony 
or support ordered or decreed in 
a suit for divorce a mensa et 
thoro or for separate mainte- 
nance.” 


Alimony — release of claim 
for future alimony. A lump sum 
settlement of future alimony is a 
dangerous method of settling 
rights between divorced parties. 
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See the opinion of Justice Per- 
skie in O’Hara v. O’Hara, 137 
NJ Eq 369, 166 ALR 365, 44 
A2d 169, holding that the pow- 
er of a court by which a divorce 
was granted to increase, on the 
wife’s application, in the exer- 
cise of its continuing jurisdic- 
tion, the provision made for her 
by way of alimony, is unaffected 
by the fact that after the divorce 
the wife agreed to accept a lump 
sum in settlement of future ali- 
mony. 

The annotation in 166 ALR 
370 discusses “Power of court to 
modify decree for alimony or 
support as affected by agreement 
or release executed after entry 
of decree.” 
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Ancillary Proceedings — ef- 
fect on statute of limitations. If 
you wish to keep a judgment 
alive by resorting to ancillary 
proceedings you must do more 
than obtain an order according 
to the case of First National 
Bank of Norton v. Harper, 161 
Kans 536, 166 ALR 761, 169 P2d 
844, opinion by Judge Burch, 
holding that ancillary proceed- 
ings occurring prior to the dor- 
mancy of a judgment do not pro- 
long its life unless in connection 
therewith an execution or some 
equivalent writ seeking to en- 
force the judgment actually is 
issued within the statutory peri- 
od; and a judgment is therefore 
not prevented from becoming 
dormant by merely obtaining an 
order for the application there- 
to of any surplus which may 
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arise on a mortgage foreclosure 
sale previously directed. 

This practice question “Ancil- 
lary proceedings as suspending 
or removing bar of statute of 
limitations as to judgment” is 
discussed in 166 ALR 767. 


Attorneys rights when 
named as attorney in wills. The 
decision in Re Lachmund, — Or 
—, 166 ALR 479, 170 P2d 748, 
is of especial interest to the legal 
profession. Justice Brand, in 
a carefully written opinion, 
reached the conclusion that a 
provision of a mutual and recip- 
rocal contract will directing the 
selection of a named person as 
attorney for the executor is for 
the benefit of the persons inter- 
ested in the estate, and not a tes- 
tamentary act which creates any 
vested right in the attorney 
named to act in a confidential 
capacity as attorney for the ex- 
ecutor, against his will, or to 
continue to act, after engaged by 
the executor, until the estate is 
closed, and if the executor, after 
employing the attorney, dis- 
charges him before the final 
settlement of the estate the at- 
torney is entitled only to the 
reasonable value of the services 
actually rendered to the date of 
his discharge. 


The subject for the annotation 
following this case is “Right of 
attorney whcse selection is di- 
rected or suggested by will, 
against estate or personal repre- 
sentative.” 


Qrnvs | 
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“Tsk, tsk, — Judge Skillman, 

I’m afraid yowre going to be 

late for your traffic court 

session this morning!” 

— Submitted by JOSEPH A. 
SAWIKI, Hamtramck, Mich. 





Automobiles — injury to one 
helping after accident. The 
“Good Samaritan” is protected 
by the decision in Hatch v. 
Smail, 249 Wis 183, 166 ALR 
746, 23 NW2d 460. Chief Jus- 
tice Rosenberry wrote the deci- 
sion holding that a cut on the 
wrist from broken window glass 
received by one of the persons 
who had been riding in an auto- 
mobile in attempting to right it 
after it had gone off the shoulder 
of the road and tipped over may 


permissibly be found to be a 
proximate result of the driver’s 
negligence in operating the auto- 
mobile. 

A thorough review of the cas- 
es on the question “Negligence 
causing automobile accident as 
proximate cause of injury or 
death resulting from acts done 
or attempted with reference to 
person or property involved” ap- 
pears in 166 ALR 752. 


Building and Construction 
Contract — fraud of on contrac- 
tor. Judge Qua, of the Massa- 
chusetts Court, wrote the opin- 
ion in Benjamin Foster Co. v. 
Commonwealth of Massachu- 
setts, 318 Mass 190, 166 ALR 
925, 61 NE2d 147, holding that 
failure to disclose to an intend- 
ing contractor a determination 
that in building an earth dam by 
the full hydraulic method some 
of the materials would be taken 
from other than the most con- 
veniently located borrow area 
does not entitle the contractor to 
rescind and recover on a quan- 
tum meruit, where he does not 
show that he would not have bid 
or that his bid would have been 
substantially higher had he 
known, and the plans and specifi- 
cations explicitly stated that 
there was no guaranty of suit- 
ability of borrow areas, and that 
the mixing of material from dif- 
ferent areas might be required. 


The circumstances justifying 
the granting of relief on the 
ground of fraud are described in 
the annotation in 166 ALR 938. 
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Business Trusts — what are 
for purpose of taxation. The 
tax lawyer will be interested in 
the case of Fletcher v. Clark, 150 
F2d 239, 166 ALR 1456, opin- 
ion by Circuit Judge Bratton, of 
the Tenth Circuit, United States 
Circuit Court of Appeals, hold- 
ing that generally, the salient 
features of an association sub- 
ject to Federal income tax on the 
same basis as a corporation are 
an undertaking for the promo- 
tion of a business purpose, con- 
tinuity throughout the trust pe- 
riod, centralized management 
and control, noninterruption by 
death of owners of beneficial in- 
terests, means of transfer of 
beneficial interests, and limita- 
tion of personal liability of par- 
ticipants to property embarked 
in the enterprise; but these in- 
dices are not an unyielding rule 
of thumb and each case must be 
decided by reference to its own 
peculiar facts, particularly 
whether the undertaking bears a 
fair resemblance to a corpora- 
tion. 

See the annotation in 166 ALR 
1461, supplementing earlier ex- 
haustive annotations in the se- 
ries, under the title “Meaning of 
association or joint-stock com- 
pany within statutes taxing as- 
sociations or joint-stock compa- 
nies as corporations (‘Massachu- 
setts’ or business trusts).” 


Carriers — special damages. 
The law of special damages is 
considerably enriched by the de- 
cision of Judge Hurst, of the 
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Supreme Court of Oklahoma, in 
Alton Railroad Co. v. Oklahoma 
Furniture Manufacturing Co. 
190 Okla 216, 166 ALR 1030, 122 
P2d 152. It is there held that 
while a carrier’s knowledge of 
the nature of the business in 
which a shipper is engaged, to- 
gether with notice of other facts 
and circumstances attending the 
ordering of the shipment, may 
be sufficient to give notice that 
delay in transportation will re- 
sult in special damages to the 
shipper, the fact that a carrier 
has knowledge that the con- 
signee of a carload of springs, 
suitable for use in the manufac- 
ture of upholstery and mattress- 
es, is engaged in the business of 
manufacturing furniture, stand- 
ing alone, is not sufficient to 
charge the carrier with notice 
that a delay in the arrival of the 
shipment would prevent opera- 
tion of the consignee’s manufac- 
turing business at full capacity 
and cause special damages to re- 
sult by reason of loss of orders 
and payments of wages to idle 
employees. 

See the annotation in 166 ALR 
1034. 


Cotenancy — between grantor 
and grantee. Many lawyers 
have been troubled by the ques- 
tion presented in Therrien v. 
Therrien, 166 ALR 1023, 46 A2d 
538. Judge Kenison, of the New 
Hampshire Supreme Court, held 
that a joint tenancy is effectively 
created by a deed from a wife to 
her husband to be held by him 
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with her “‘in joint tenancy with 
full rights of survivorship vest- 
ing in the survivor,” even 
though the deed is lacking in the 
unities of interest, title, time, 
and possession required at com- 
mon law in the case of joint ten- 
ancies. 


Supplementing earlier annota- 
tions in the series the recent 
cases are discussed in 166 ALR 
1026 under the title “Character 
of tenancy created by instru- 
ment purporting to convey one’s 
title or interest to himself and 
another, or an undivided part 
thereof to another.” 


Discovery and Inspection — 
pretrial disclosures. The extent 
of permissible pretrial investiga- 
tion is discussed in State ex rel. 
Thompson v. Harris, — Mo —, 
166 ALR 1425, 195 SW2d 645, 
opinion by Judge Douglas, hold- 
ing that signed statements ob- 
tained from persons involved in 
an accident are not a proper sub- 
ject for interrogatories in an ac- 
tion brought by one of the in- 
jured persons, under the provi- 
sion of the Missouri Code for the 
taking of interrogatories, where 
such statements would be admis- 
sible in evidence only if offered 
by the other party for the pur- 
pose of impeachment. 

The title to the annotation in 
166 ALR 1429 is “Statement of 
parties or witnesses as subject 
of pretrial or other disclosure, 
production, or inspection.” 


_Entireties — liability for in- 
dividual debts, The estate by 
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entirety which is recognized in 
many states makes it difficult to 
recover debts due by husband 
and wife. In Zanzonico v. Zan- 
zonico, — NJ —, 166 ALR 964, 
46 A2d 565, opinion by Judge 
Smith, it is held that at common 
law real property held by hus- 
band and wife as tenants by the 
entireties is subject to seizure 
and sale by the husband’s credi- 
tors to the extent at least of his 
right to the possession and use 
of the property during the joint 
lives of the spouses, but the 
wife’s interest therein cannot be 
attached and sold by her credi- 
tors during the joint lives of the 
spouses. 

This practical question is dis- 
cussed in 166 ALR 969. 


Expert Witnesses — review of 
qualification of. The trial courts 
have considerable latitude as to 
the qualification of the expert 
witness. For example, in Bratt 
v. Western Air Lines, 155 F2d 
850, 166 ALR 1061, Judge Mur- 
rah, of the Tenth Circuit, Unit- 
ed States Circuit Court of Ap- 
peals, held that the qualification 
of a witness to testify as an ex- 
pert is a preliminary question 
for the judge presiding at the 
trial, and his decision of it is 
conclusive unless clearly shown 
to be erroneous as a matter of 
law. 

A valuable comment note on 
this question appears in 166 
ALR 1067. 


Gift Taxes — date of valua- 
tion. Circuit Judge Woodbury 


is the author of the opinion in 
Goodman v. Commissioner of In- 
ternal Revenue, 156 F2d 218, 166 
ALR 444, holding that a gift in 
trust of insurance policies on the 
life of settlor’s husband, revoca- 
ble at any time during the hus- 


band’s lifetime, becomes com- 
plete at the time the power to 
revoke is terminated by the hus- 
band’s death, and its value at 
that time is therefore its value 
for gift tax purposes. 

This question is discussed in 
the annotation in 166 ALR 448. 


Homicide — premeditation 
where there is mental deficiency. 
Murder depends on premedita- 
tion. To what extent does men- 


tal ability bear on premedita- 
The question 


tion? was an- 


Ass 


FCunningher 


“T use this office when my 
clients start complaining 
about my fees!” 
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swered in Fisher v. United 
States, 166 ALR 1176, 90 L ed 
1382, 66 S Ct 1318. Justice 
Reed, of the United States Su- 
preme Court, wrote the major- 
ity opinion holding that one 
charged with murder is not en- 
titled to an instruction that the 
jury should consider the evi- 
dence of the accused’s psycho- 
pathic aggressive tendencies, 
low emotional response, and bor- 
derline mental deficiency, in de- 
termining whether there was 
the deliberation and premedita- 


tion essential to first-degree 
murder. 
See the annotation in 166 


ALR 1194 on the question “Men- 
tal deficiency not amounting to 
insanity as affecting question of 
premeditation and deliberation 
in murder case.” 


Illegality — as defense to suit 
on transaction. Knowledge that 
property disposed of will be il- 
legally used does not as a rule 
prevent recovery. See the case 
of Fuchs v. Goe, — Wyo —, 166 
ALR 1329, 163 P2d 783, opin- 
ion by Judge Riner, holding that 
a lease of the equipment of a 
night club included a few items 
of gambling paraphernalia does 
not render unenforceable a cove- 
nant therein to return the leased 
property in good condition, even 
though the lessor may have 
known that the lessee would car- 
ry on gambling in the club, 
where there is no evidence that 
the lessor participated in the 
profits from the gambling or 
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that he actively encouraged or 
engaged in it. 

The many English and Amer- 
ican cases are discussed in an 
outstanding annotation in 166 
ALR 1353 under the title “Sell- 
er’s, bailor’s, lessor’s, or lender’s 
knowledge of the other party’s 
intention to put the property or 
money to an illegal use as de- 
fense to action for purchase 
price, rent, or loan.” 


Insanity — wrongfully com- 
mitted person as entitled to limi- 
tation provision. When is a par- 
ty insane so that the statute of 
limitations is tolled? Judge Van 
Osdol, of the Missouri Supreme 
Court, held in Woodruff v. 
Shores, 166 ALR 957, 190 SW2d 
994, that the exception made to 
the statute of limitations in fa- 
vor of insane persons applies 
only in the case of one actually 
insane, and not to the case of 
one who, though sane, has been 
committed to an asylum as an 
insane person. 

The annotation in 166 ALR 
960 shows that the cases both in 
England. and this country up- 
oa this rather surprising re- 
sult. 


Insurance — construction of 
facility.of payment clause. Jus- 
tice Davison, in a well-reasoned 
opinion in Prudential Insurance 
Co. v. Foster, — Okla —, 166 
ALR 1, 168 P2d 295, held that 
principles of estoppel and waiv- 

“@rgprgéclude an Mmsurance com- 
pany‘ which, without litigation, 


~hes-peid to the sen ef the insured - 
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the face amount of an industrial 
life insurance policy containing 
a facility of payment clause, re- 
fusing to pay double indemnity 
on the sole ground that the death 
of the insured was not acciden- 
tal but was suicidal, from as- 
serting, when later sued by the 
son under the double indemnity 
clause of the policy, that he was 
not the proper party to receive 
all the benefits payable under the 
policy. 

A valuable annotation in 166 
ALR 10 discusses all the cases 
which have arisen under the 
“Facility of payment clause” in 
insurance policies. 


Insurance — disability from 
use of intoxicants or drugs. The 
Virginia case of Bailey v.: Life 
Insurance Co. of Virginia, 222 
NC 716, 166 ALR 826, 24 SE2d 
614, opinion by Judge Winborne, 
takes the position that chronic 
alcoholism is not as a matter of 
law a disease within the cover- 
age of an insurance policy. The 
specific holding is to the effect 
that inability to work because of 
a highly nervous condition and 
inebriacy cannot be found to be 
the result of disease within a 
provision of an insurance policy 
for disability benefits “whenever 
the insured becomes disabled by 
reason of disease” where 
the evidence shows that there is 
nothing organically wrong with 
the insured, although his physi- 
cian testified that he regarded 
insured as sick, physically and 
mentally, but failed to state-the 













9 Volumes and 


ERMANENT 
7 YLATIVE 


® Representing the views of the Courts as expressed 
in over 50,000 cases. A comprehensive text on in- 
surance of all kinds. Price of complete set, volumes 
1 to 9, and 1945 supplement, 3 volumes, $140.00 
delivered. All orders include the 1947 Supple- 
mental Pocket Supplements without additional 
charge. The 1945 supplement, separate, $40.00 
delivered. 


ie RRR SE ETT i 


The Lawyers Co-operative Publishing Co., Rochester 3, N. Y. 









CASE AND 


nature of the fundamental trou- 
ble. 

The annotation in 166 ALR 
833 shows the possibility of a 
divergence of views on this 


question. 
Insurance — violation of law 
clause. Don’t violate the law if 


you want full accident insurance 
protection. In Newell v. John 
Hancock Life Insurance Co. — 
NH —, 166 ALR 1111, 45 A2d 
579, Judge Page held that death 


“Another remark like that, Mrs. Maggruder, will 
bring you a fine for contempt of court!” 
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of one who sustained a fractured 
skull on being knocked down by 
another whom he had assaulted 
is not within the coverage of a 
provision for double indemnity 
in case of death by accident 
which excludes from coverage 
death resulting directly or indi- 
rectly, or wholly or partially, 
from being engaged in any viola- 
tion of the law, although the fa- 
tal result was an unforeseen con- 
sequence of insured’s unlawful 
act. 
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The extensive annotation in 
166 ALR 1118 discusses “ ‘Vio- 
lation of law’ clause in life or 
accident policy as_ requiring 
causative connection between 
violation of law by insured and 
his death or injury.” 


Intervention — estoppel 
against claim of original com- 
plainant. An interesting ques- 
tion involving the law of estop- 
pel is presented in Singletary v. 
Mann, — Fla —, 166 ALR 904, 
24 So2d 718. Judge Buford in 


“Make it three inches shorter. 
in court tomorrow!” 
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an able opinion held that the 
fact that one advises his former 
partner in a cattle-raising part- 
nership, who had entered into a 
secret agreement with a third 
person permitting the latter to 
run his cattle with the partner- 
ship herd for an interest in the 
increment thereof, to bring suit 
against the third person to set- 
tle disputes of ownership arising 
out of this agreement, basing 
such advice solely upon the 
statements of the former part- 
ner, and giving it without knowl- 
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edge of the adviser’s own claims 
to and rights in the cattle in 
question, and to the proceeds of 
others which had been taken 
from the pasture, does not estop 
him from setting up, by a bill of 
intervention promptly filed upon 
learning of the pertinent facts 
from the testimony given in 
court, his own claims against 
the complainant, contrary to 
those which the latter asserted 
in his original bill of complaint. 

The annotation in 166 ALR 
911 discusses ‘‘Estoppel of inter- 
vener to assert claim against 
original complainant.” 


Labor Organizations — exclu- 
sion of applicants for member- 
ship. A step towards the devel- 
opment of labor union responsi- 
bility is evidenced by the deci- 
sion in Betts v. Easley, 161 Kan 
459, 166 ALR 342, 169 P2d 831. 
Justice Hoch wrote a well-rea- 
soned opinion holding that the 
representation of employees by 
a labor union as their statutory 
collective bargaining agent is 
affected with a public interest, 
and the legality of the act of the 
union in denying to negro mem- 
bers privileges of participation 
and representation equal to 
those accorded to white members 
are therefore not to be viewed as 
those of a private association of 
individuals but as the act of an 
agency of the Federal govern- 
ment against which the provi- 
sions of the Fifth Amendment 
to the Federal Constitution may 
be invoked. 
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The annotation in 166 ALR 
356 discusses the broader ques- 
tion “Right of labor union to ex- 
clude applicants for member- 
ship.” 


Leases — renewal at undeter- 
mined rate. Renewal clauses in 
leases which do not specify the 
rent to be charged cause trouble. 
In Rainwater v. Hobeika, 166 
ALR 1228, 38 SE2d 495, the 
South Carolina Supreme Court, 
opinion by Judge Lide, held that 
a provision of a lease giving the 
lessee an option for five addition- 
al years at the expiration of the 
lease, at a price to be agreed up- 
on at that time, is not invalid for 
indefiniteness and uncertainty in 
leaving the renewal rental to be 
fixed by future agreement. 


The validity and effect of 
leases of this type are thorough- 
ly discussed in a supplemental 
annotation in 166 ALR 1237. 


Libel and Slander — commu- 
nication to employee. Don’t dic- 
tate libelous material to your 
stenographer according to the 
opinion written by Justice Burr 
in Rickbeil v. Grafton Deaconess 
Hospital, 74 ND —, 166 ALR 99, 
23 NW2d 247, which held that 
the dictation of defamatory mat- 
ter to a stenographer for the 
purpose of having it typewritten 
constitutes a publication, wheth- 
er the relation between the per- 
son dictating and the stenog- 
rapher be that of master and 
servant or of coemployees. 

There are conflicting views on 
this question. You will enjoy 
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reading the annotation “Com- 
munication to defendant’s em- 
ployee or business associate as 
publication or as privileged” in 
166 ALR 114. 


Negligence — master’s liabil- 
ity for injury to third person. 
The Western Union Telegraph 
Company was held liable in Ran- 
kin v. Western Union Telegraph 
Co. — Neb —, 166 ALR 873, 23 
NW2d 676, opinion by Chief 
Justice Simmons, holding that a 
telegraph company is liable for 
the negligence of a messenger in 
the operation of a bicycle al- 
though instead of using the ordi- 
nary bicycle which he was ex- 
pected to use he was using a 
high-geared racing bicycle 
which he had been instructed not 
to use. 


The title of the annotation in 
166 ALR 877 is ‘“‘Master’s liabil- 
ity for injuries to nonemployee 
caused by servant’s negligence in 
use of instrumentality different 
from that authorized.” 


Picketing — by outside union 
members. The National Labor 
Relations Act has been construed 
to permit the importation of 
pickets in a labor dispute. See 
the opinion of Justice Millard, 
of the State of Washington, in 
State ex rel. L. & S. Workers v. 
Superior Court, 166 ALR 165, 
164 P2d 662, holding that a labor 
union may lawfully, as an exer- 
cise of the constitutional right of 
free speech, without infringing 
upon the right of collective bar- 
gaining secured by the National 
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Labor Relations Act, peaceably 
picket a plant for the employees 
of which another labor union is 
the certified bargaining agent, 
for the purpose of urging the 
employees to join in a strike 
with a view to. obtaining 
throughout the industry a wage 
increase which is the common 
objective of both unions, even 
though a breach of a collective 
bargaining agreement with the 
employer may incidentally re- 
sult. 

The annotation in 166 ALR 
185 discusses “Legality of, and 
injunction against, peaceable 
picketing by labor unions, of 
plant whose employees are rep- 
resented by another union as 
statutory bargaining agent.” 


Public Officers — vacancy as 
within prohibition of change of 
compensation. The Colorado 
Supreme Court in Lancaster v. 
Jefferson County, 166 ALR 839, 
171 P2d 987, opinion by Judge 
Stone, held that a constitutional 
inhibition of an increase or de- 
crease of the salary of a public 
officer after his election or ap- 
pointment does not prevent a 
statute increasing the salary of 
the office from applying in the 
case of one appointed subsequent 
to its enactment to fill a vacancy 
caused by the resignation of the 
incumbent. 

See the annotation in 166 ALR 
842 on “Constitutional or statu- 
tory inhibition of change of com- 
pensation of public officer as ap- 
plicable to one appointed or 
elected to fill vacancy.” 
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“Gentlemen, this is one case you'll have to 
settle out of court!” 


Race Tracks — as nuisance. 
When is a race track a nuisance? 
The Michigan Court in Rohan v. 
Detroit Racing Asso. 314 Mich 
326, 166 ALR 1246, 22 NW2d 
433, opinion by Judge Starr, 
held that uncontradicted testi- 
mony that persons living across 
the street from fairgrounds on 
which race meets were held were 
subjected to flies and insects at- 
tracted by the horse stables, that 
they were annoyed by the odor 
of manure permitted to accumu- 





late near the stables, that they 
were subjected to loud noises 
and profane language, that the 
operation of the stables and the 
conduct of employees created a 
continuous fire hazard, and that 
the patrons of the race track 
parked their automobiles so as 
to interfere with traffic in the 
street and to block plaintiff’s 
driveway, establishes the exist- 
ence of a common or private 
nuisance. 

An extensive annotation on 
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this question appears in 166 
ALR 1264, 

Release — judgment against 


one tort-feasor. One of the new- 
er Uniform Acts is construed in 
Hackett v. Hyson, — RI —, 166 
ALR 1096, 48 A2d 353, Condon, 
J., wrote the opinion holding 
that the words “recovery of a 
judgment” in § 3 of the Uniform 
Contribution Among Tort-Fea- 
sors Act, declaring that “the re- 
covery of a judgment ... 
against one joint tort-feasor 
does not discharge the other 
joint tort-feasors,” when con- 
strued in connection with § 4 of 
the act, declaring that a release 
of one joint tort-feasor, wheth- 
er before or after judgment, 
does not discharge other tort- 
feasors unless the release so pro- 
vides, but reduces the claim 
against them in proportion to 
the consideration paid for the 
release, do not mean merely the 
rendition of a judgment in favor 
of the injured person, but actual 
recovery on the judgment; and 
satisfaction of a judgment is to 
be given the same effect as an 
ordinary release is given under 
§ 4, 

The broader question ‘“‘pay- 
ment of, or proceeding to collect, 
judgment against one tort-fea- 
sor as release of others” is cov- 
ered in an extensive annotation 
in 166 ALR 1099, supplementing 
earlier annotations. 


Street Improvements — wn- 
improved area as affecting lia- 
bility for assessment. Chief 
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Justice O'Neill, of the Supreme 
Court of Louisiana, wrote the 
opinion in DeQuincy v. Wood, 
166 ALR 1075, 27 So2d 314, 
holding that authority conferred 
by statute to assess the cost of 
paving a street according to the 
front-foot rule on each lot or 
parcel of real estate “abutting on 
the street” warrants such assess- 
ment where a street is not paved 
to its full width, leaving a grass- 
grown strip between the paved 
portion and the property line, al- 
though the statute elsewhere re- 
fers to the property subject to 
assessment as “the real property 
abutting such improvements.” 

The title to the annotation in 
166 ALR 1083 is “Unimproved 
strip or area separating proper- 
ty from improved portion of 
street as affecting assessability 
of property for street improve- 
ment.” 


Taxation — effect of exemp- 
tion of vendor. The Alabama 
Court in Ken Realty Co. v. State, 
247 Ala 610, 166 ALR 588, 25 
So2d 675, opinion by Stakely, J., 
held that the method of levying 
and collecting a tax on real prop- 
erty which the United States has 
sold to an individual under an 
executory contract is a matter 
of state law where no provision 
of the Federal Constitution is 
violated. 

The annotation in 166 ALR 
595 discusses “Tax on property 
held under executory contract 
with exempt vendor.” 


Tax Sale — when tax deed ex- 
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ecuted. Judge Riley, of the Ok- 
lahoma Supreme Court, in Gilli- 
land v. Shuman, 166 ALR 850, 
170 P2d 549, wrote the opinion 
holding that a resale tax deed 
prepared and signed but still in 


the possession of the county 
treasurer is not executed within 
the meaning of a statute provid- 
ing that the owner of any real 
estate sold for taxes may redeem 
it from the lien resulting from a 
sale at any time before the exe- 
cution of a deed of conveyance 
thereof by the county treasurer. 

The annotation in 166 ALR 
853 discusses ‘‘What constitutes 
‘execution’ of tax deed beginning 
or ending period for redemption 
from tax sale.” 


Wills — rights of last sur- 
vivor. An important question 
in the law of wills was discussed 
in Marbury v. Bouse, — Md —, 
166 ALR 1272, 48 A2d 582, opin- 
ion by Judge Henderson, holding 
that the share of the last surviv- 
ing beneficiary of a testamen- 
tary trust of residue for the ben- 
efit of testator’s children, who 
were to receive the income for 
their respective lives, the share 
of any dying without issue sur- 
viving to those then living, does 
not belong to such survivor out- 
right, but in default of issue 
passes as intestate property of 
the creator of the trust. 

Several views on this question 
are discussed in the annotation 
in 166 ALR 1277. 


Witnesses — right to explain 
conviction of crime. Associate 
Justice Edgerton, of the District 
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of Columbia Court of Appeals, 
in United States v. Boyer, 80 
App DC 202, 166 ALR 209, 150 
F2d 595, wrote a very humane 
opinion which held that a wit- 
ness whose credibility has been 
impeached on cross-examination 
by inquiry into his previous con- 
victions on criminal charges 
should be permitted, whether or 
not he is the defendant, to make 
reasonably brief protestations in 
his own behalf in extenuation of 
his guilt or in the assertion of 
his innocence of the previous 
charges. 

A sharp division of authority 
exists on this question, see the 
annotation in 166 ALR 211 
“Right of witness whose credi- 
bility has been impeached by 
evidence of previous conviction, 
charge of crime, or arrest, to 
assert innocence or to explain or 
show circumstances.” 


Zoning Regulations — effect 
on question of nuisance. The 
Colorado Court, opinion by Jus- 
tice Jackson, in Robinson Brick 
Co. v. Luthi, 166 ALR 655, 169 
P2d 171, holds that certain uses, 
including existing nonconform- 
ing uses, are permitted by zon- 
ing regulations, precludes the 
court from enjoining such a use 
as a public nuisance, particularly 
where the statute authorizing 
zoning contemplates the allow- 
ance of a period of time for the 
termination of existing noncon- 
forming uses. 

The various views on this 
question are shown in the anno- 
tation in 166 ALR 659. 
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OURTS which handle 

the type of cases 
we here are considering 
are generally referred 
to as inferior courts. 
That designation is er- 
roneous. It has created 
in the minds of courts, 
the idea of inferiority 
with too often resulting 
inferior work. It like- 
wise has created the 
same notion in the public mind 
with resulting inattention to 
personnel, quarters, and quality 
of judicial action. 


There are no inferior courts 
in the true sense. There are 
courts of different jurisdictions, 
but each court in and of itself 
in the exercise of its functions 
is not inferior to any other court. 
Whether it be a justice of the 
peace court, or the supreme 
court of the state or nation, each 
and every court operates in its 
own field, limited by statute or 
constitution. Within the bound- 
aries of that jurisdiction, each 
court is inferior to no other one. 

The means of accomplishing 
the proper determination of a 
particular case may be simply 
stated. Proper charges should 
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be prought, the evi- 
dence weighed, and a 
determination of guilt 
or innocence arrived at 
under established rules. 
When a finding of 
guilt is made, ade- 
quate penalties should 
be assessed in the light 
of the particular of- 
fense committed. Pun- 
ishment should be sure 
and administered alike to all 
persons. For many judges and 
officials the case ends there. But 
that is not the end. What we 
do in the case before the court 
sets the standards for other 
cases yet to come, and affects 
vitally the administration of 
justice and the cause of good 
government. 

We use the term “law enforce- 
ment.” But we should so pro- 
ceed as to encourage law observ- 
ance. Trial and punishment are 
the exercise of a power from 
without and generally against 
the will of the one accused; law 
observance is the exercise of a 
desire and a willingness from 
within to comply with estab- 
lished rules, and is to be sought 
not only in the mind of the par- 
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ticular person before the court, 
but in the minds of all persons. 

That motive to observe the 
law is retarded where political 


or so-called social or financial 
standing or position or other ele- 
ments influence either the filing 
of charges, their prosecution, or 
the penalty. Respect for law, 
the judicial system and govern- 
ment generally is either encour- 
aged or discouraged in direct 
proportion to the quality of jus- 
tice that is administered. 

It is trite, but it bears repeti- 
tion, to say ours is a government 
of divided powers. Note the 
difference in the functions when 
applied to the individual. 

Many of our people have ac- 
cess, properly, to the chief execu- 
tive of a state; relatively rare is 
the person who can present his 
cause to the chief executive of 
the nation. But when he does, 
he reaches that official by way of 
privilege, not by way of right. 
It is not the function of the ex- 
ecutive to determine the person- 
al problem of the individual 
citizen. He acts for the body 
politic as a whole. 


Legislative bodies, state and 
national, act for the general pub- 
lic. No citizen now is permitted 
to go before a legislative body 
and say, “Here is the wrong I 
have suffered and here is the 
right I demand.” He may be 
permitted to tell his story to a 
legislative committee and ask 
for remedial legislation, but de- 
termination of his problem is not 
a matter of right. 
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years of continuous serv- 
ice to lawyers by recom- 
mending qualified counsel 
throughout the world. 
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It is to the courts and to the 
courts alone that a person may 
go for justice when his rights 
are invaded or when charged 
with a law violation. There he 
may go as a matter of right, and 
there secure a judicial deter- 
mination of the problem that 
confronts him. That feature 
distinguishes our system of gov- 
ernment from many others now 
in existence elsewhere. The ad- 
ministering of justice according 
to law is a judicial function. As 
we administer it, or fail to do so, 
so do we promote and strength- 
en, or weaken and tend to de- 
stroy our American system. It 
is in the courts that the individ- 
ual sees and knows justice or the 
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lack of it, either as it is admin- 
istered to him or to others. 

How then may we promote 
this respect for law and law ob- 
servance? First, in the physical 
setup of the courtroom—it need 
not be elegant; it should be clean 
and orderly. The conduct of the 
trial should be dignified and yet 
considerate; it should not be, as 
too often it is, a hurried, care- 
less procedure that becomes fre- 
quently a burlesque. This means 
that judges, prosecutors, and of- 
ficers should respect themselves, 
their positions, and the functions 


COMMENT 


“Objection overruled!’ 









they perform. From the judge’s 
standpoint, the case may be 
routine, the issue trivial, the 
question uninteresting. From 
the litigant’s standpoint, the 
case, the issue, the outcome, are 
important. He stands momentar- 
ily helpless before the judge. 
The power of government is 
touching him directly. It is his 
case that is being tried. That 
to him is the then important 
matter. The judge should so 
weigh his task as to recognize its 
gravity to the individual who is 
on trial. The judicial procedure 



















Jones on Evidence 


FOURTH EDITION 





so mip cba. aT fa 


: | i ee = THELAW OF 
EVIDENCE IN 
CIVIL CASES 


by 
BURR W. JONES 


A convenient text book stating 
tersely the rules which govern 
the trial of civil cases. 


Heretofore published in one 
volume, Burr W. Jones, classic 
work considerably enlarged is 
now presented in three handy 
books with Table of Cases Cited and Index. Printed on a high quality of thin opaque paper. 
Bound in rich box-grain semi-flexible red fabrikoid, titles stamped in gold. Price $25 de- 
livered. Order your copy today. 









BANCROFT-WHITNEY CoO. 


200 McALLISTER STREET + SAN FRANCISCO 1, CALIFORNIA 








54 CASE AND 


and attitudes that exist in appel- 
late courts could substantially 
and with profit be followed in 
every court, because in all courts 
government by law is function- 
ing and justice to the individual 
is being administered. 
Favoritism has no place in the 
administration of justice, yet too 
often it exists in many courts 
dealing with traffic violations 
and misdemeanors, and that to 
the detriment of good govern- 
ment. For instance—ticket fix- 
ing. If every person knows that 
every violator is dealt with 
equally and according to law, he 
is encouraged to respect the 
courts and the law. But where 
John Doe knows that Richard 
Roe and many others have been 
excused, either by arresting of- 
ficers or courts, and he is held 
to account, then disrespect is 
taught concretely. The Ameri- 
can instinctively believes in fair 
play. When an officer or a court 
consents to fix a traffic violation 
ticket so as to avoid trial or pen- 
alty, the standard of law en- 
forcement is fixed in their court. 
It is just one step more for the 
public, who know traffic tickets 
can be fixed, to think that the 
officer or court can be fixed in 
other cases, and again the in- 
dividual and the judicial system 
and good government suffer. 
By the same token, uniformity 
- of penalties should be assessed 
in like cases where guilt is ad- 
mitted or determined. John Doe 
will feel much better toward the 
courts and his government if he 
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knows that Richard Roe has had 
the same measure of justice 
dealt out to him. Law observ- 
ance of disrespect for law is 
taught also in proportion to the 
equality of treatment. 

The nation is concerned with 
the problem of the delinquent 
youth. Parents, and the indef- 
inite thing called society, are 
being blamed. May I suggest 
that a part of the cause for the 
delinquent youth who becomes a 
hardened criminal, lies in the 
faulty administration of justice 
in those courts that deal with the 
youth who has committed a traf- 
fic violation or a misdemeanor. 
Almost always that is his first 
contact with the judicial system. 
If he there learns that in these 
courts justice, so-called, is a 
matter of influence, or favorit- 
ism, if the proceedings are a 
burlesque, then he learns the 
means and hope of escaping the 
penalties for misdeeds. How- 
ever, if there he learns of law 
enforcement, sure and without 
favoritism, he there learns of 
law respect and resulting law 
observance. Good citizenship 
can be taught to the youth of the 
land by courts as well as schools, 
and parents, and churches. The 
courts cannot escape the blame 
for their part in failing to set 
standards for the youth in the 
practical administration of jus- 
tice. The courts can correct the 
situations for which they are re- 
sponsible and by proper admin- 
istration teach good government 
and respect for and observance 
of law. 
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Blackstone Studios 


66ITNHE things you learn in law 

school, son, are not the 
things you need,’ was sung 
twenty years ago by the hero of 
Judge Newman Levy’s gay sat- 
ire, “May It Please The Court.” 

That is, alas, still substantial- 
ly true today. What a lawyer 
most needs to know when he 
leaves law school is how to get 
clients, what kind of service they 
require, how to satisfy their 
needs, and how much to charge 
them. 

The signs “Wet Paint” and 
“Watch Your Step,” while un- 
doubtedly the result of law suits, 
are at the same time attempts to 
prevent accidents which would 
result in more lawsuits. They 
are homely illustrations of de- 
vices in preventive law. An- 
other device—and one which en- 
ables a lawyer better to perform 
his functions—is the minimum 
fee schedule. 

Recent surveys have testified 
to the public’s ignorance of the 
true function of a lawyer in our 
complex society and of the need 
for consulting lawyers as a pre- 
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ventive measure. One such sur- 
vey, conducted by Professor 
Karl Llewellyn, showed that 
three quarters of the legal mat- 
ters in one area, embracing rural 
and urban districts, were trans- 
acted without any legal advice. 

Other surveys have testified to 
the fact that there is also a real 
need to educate the lawyer, as 
well as the public, to these facts. 
One investigation revealed that 
in such fields as estate adminis- 
tration, divorce, foreclosure, and 
the drawing of wills, too large 
a percentage of the attorneys 
queried felt they were not com- 
petent. And in newer fields— 
tax matters, corporate reorgani- 
zations, work before administra- 
tive tribunals —the percentage 
of those who felt qualified 
dropped to a very small figure 
indeed. 


In January and February, 
1944, there were 20,000 matters 
in which legal advice was sought, 
by soldiers and their dependents, 
from the legal assistance office 
of one Service Command area. 
Of this total, only 100 cases in- 
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volved actual litigation. These 
were personal injury cases, dis- 
putes over contracts, notes and 
property, and domestic relations 
cases involving divorce or the 
custody of children. The rest 
of the cases were disposed of by 
drawing simple affidavits, depo- 
sitions, powers of attorney and 
similar documents, or merely by 
giving advice as to the course to 
be taken. The matters fell into 
few classes: 33 per cent dealt 
with taxation problems; 22 per 
cent with estates and wills; 5 per 
cent with contracts, notes and 
property ; 5 per cent with domes- 
tic relations; 5 per cent with 
citizenship and naturalization, 
and the rest with the prepara- 
tion of simple instruments. 
Other statistics are equally 
impressive. Of the 33,690 prob- 
lems handled by the Legal Aid 


Society of New York in 1944,' 


half were disposed of by consul- 
tation, and only one-tenth of 
these required an investigation. 
About 86 per cent of all cases 
required no litigation at all. 


The record of the Neighbor- 
hood Law Offices in Philadel- 
phia is similar. Approximately 
92 per cent of their cases did not 
involve any litigation, and of the 
8 per cent where litigation was 
resorted to, only 2 per cent ac- 
tually came to trial. 


Even an analysis of the busi- 
ness done by a number of typical 
law firms over a period of years 
shows over 80 per cent of the 
matters handled were disposed 
of without litigation. Of the 
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litigation, one-third was before 
administrative tribunals. 

From all these statistics, it 
should be clear that there is a 
tremendous need for legal ad- 
vice in matters which do not in- 
volve litigation. 

We expect a lawyer to be more 
than human when we ask him 
to evaluate his own _ services 
when it is to his interest to get 
as large a fee as possible for 
those services. We can rule that 
“in fixing fees lawyers should 
avoid charges which overesti- 
mate their advice and services 
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as well as those which under- 
value them,” but in practice, un- 
less we establish some definite 
guide, we are putting up to the 
lawyer the most difficult problem 
with which a conscientious man 
can be confronted. As a result, 
on one hand a limited number of 
members of the bar will seek to 
charge all the traffic can bear. 
On the other, most lawyers are 
apt to undervalue their services. 

To help combat this situation, 
and the fee problem in general, 
32 of New York State’s 90 bar 
associations have adopted mini- 
mum fee schedules, and others 
are studying the idea. These 
schedules serve to guide lawyers 
in fixing a fee for the ordinary 
matters they handle, and espe- 
cially matters in preventive law. 
Those who have practiced under 
such schedules agree they have 
generally been observed; that 
they have been useful in ena- 
bling lawyers to avoid over- 
charges as well as to prevent 
undercuttings; that they have 
done away with many disputes 
over fees; and that they have 
enabled lawyers to arrive at fair 
fees for their services. Thus 
they are, themselves, devices of 
preventive law. 

Matters covered by fee sched- 
ules are sometimes classified but 
usually are merely listed alpha- 
betically. They fall into three 
main classes: non-litigation, ad- 
ministrative matters, and litiga- 
tion. 


I. NON-LITIGATION 
Since experience has shown 
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that many matters can be dis- 
posed of on a consultation, it is 
noteworthy that 22 out of 32 
schedules provide for a consulta- 
tion fee ranging from $2.00 to 
$5.00, while 14 schedules provide 
for office work other than litiga- 
tion on a basis ranging from 
$5.00 an hour to $100 a day. 
The average is $50 a day. Many 
associations report that a per 
diem charge is highly satisfac- 
tory to both client and lawyer. 

Preparations of simple docu- 
ments, such as wills, powers of 
attorney, income tax returns, 
simple contracts, conditional 
sales, bills of sale, mechanics’ 
liens, general releases, deeds and 
leases are specifically provided 
for. In most cases the charge is 
from $5.00 to $15. 

Change of name and adoption 
are covered. 

Divorce on default: fees range 
from $100 to $200, averaging 
$150. 


Separation agreement fees 
range from $20 to $75, averag- 
ing $35. 

Formation and dissolution of 
partnerships are scheduled at 
fees ranging from $10 to $50. 
Incorporation and dissolution of 
corporations are scheduled at 
fees ranging from $50 to $250. 

The largest number of specific 
fees are provided in the real es- 
tate field. In sales or liens, many 
schedules provide for a fee based 
on a percentage of the purchase 
price and depending on which 
side the lawyer represents. This 
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“Put this ad in the paper: ‘My wife having left 
my bed and board ...’ !” 


percentage varies from } of one 
per cent to two per cent. 


Collections are prices on a 
sliding scale, with the rates of 
the Commercial Law League of 
America prevailing. 


II, ADMINISTRATIVE MATTERS 

Bankruptcy: Uncontested. 
The range is between $100 and 
$150 for preparation of the peti- 
tion, and $100 to $200 for pre- 
paring schedules, 


Estates: The usual provision 
is that the attorney’s fee shall 
equal the commission of one ad- 
ministrator or executor. Many 
specific matters are also covered. 

While none of the New York 
State fee schedules cover prac- 
tice before administrative 
boards, a few cover practice 
before tax boards. 


III. LITIGATION 
Retainers are provided for in 
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five schedules at a range of from 
$25 to $50. 


Contingent fees are covered in 
eight schedules, the usual provi- 
sion being 334 per cent. They 
are chiefly used in negligence 
and tax cases. 

For trials in courts of record, 
the fees are based on a per diem 
of from $25 to $200, and an aver- 
age of $50 for both preparation 
and trials. For courts not of 
record, and for children’s courts, 
the fees range from $15 to $75, 
the average being $25. 

A few schedules provide in 
great detail for fees in litigated 
matters. One even prescribes 
$500 as the minimum fee for an 
appeal to the United States Su- 
preme Court. A few cover ha- 


beas corpus, mandamus, certio- 
rari, and criminal matters. Most 
schedules provide for supple- 
mental 


proceedings, the fees 
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Nature of Clients 





For 
satisfaction, discharge and re- 


ranging from $10 to $25. 


lease of judgments, the fees 
range from $1.00 to $5.00. A 
few prescribe a $25 fee for depo- 
sitions. 

It should be noted that there 
are many other isolated matters 
covered in a single schedule, or 
in a very few schedules, which 
are not referred to above. In 
addition, the fees prescribed 
vary with the character of the 
community, the scale being lower 
in rural counties. 

One of the private offices men- 
tioned above has its own sched- 
ule of fees to guide the partners 
in estimating for clients in ad- 
vance what a matter is likely to 
cost. Most of its work is done 
on a per diem basis. Prelimi- 
nary consultations range from 
$10 to $150, depending on the 
amount of time and difficulty of 
analysis of the problem. The 
per diem, depending on the man 
working on it, ranges from $15 
a day to $250 a day. Out-of- 
town, night and court work dou- 
ble. The overhead of this office 


is about 45%, which includes the 
salaries of clerks and secretaries 
who are not on a fee sharing 
basis but do receive additional 
compensation in the form of a 
bonus when the business justi- 
fies it. 


It is not the saints of the world who chiefly give employ- 


ment to the legal profession. 
20 Am Rep 42, per Ryan, C.J. 


In re Goodell, 39 Wis 232, 
























T is apparent that certain fun- 

damental principles of Soviet 
family law have survived from 
1917 on. These include: monog- 
amy, the lifelong character of 
marriage, the equality of hus- 
band and wife, the protection of 
illegitimate children, and the 
care of mother and child. What 
is new in the developments of 
the past decade, and particularly 
in the laws of 1944 and 1945, is 
the protection by law which, in 
the interest of family security, 
these principles are now af- 
forded. ee 


THE LIFELONG CHARACTER 
OF MARRIAGE 

Despite theories of the ulti- 
mate “withering away” of the 
family and the achievement of 
“formless” marriage, Soviet 
courts early held that “the intent 
at the time of marriage must be 
to form a relationship for life.” 
It was rather to guarantee than 
to undermine this lifelong rela- 
tionship that freedom of divorce 
was instituted. And this was 
done with characteristic thor- 
oughness. 

Under the Family Code of 
1918, divorce could be obtained 
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without a hearing by the appli- 
cation of both parties to the 
Civil Registry Bureau or by the 
application of one of the parties 
to the People’s Court. With the 
1926 Code, even this simple pro- 
cedure became unnecessary: a 
de facto divorce was accorded 
the same legal recognition as a 
registered divorce. 

The Law of June 27, 1936 at- 
tempted to deal with abuses aris- 
ing from the ease with which 
marriage and divorce could be 
registered by requiring the ap- 
pearance of both parties at the 
Civil Registry Bureau and the 
notation of the divorce in their 
identification papers, and by in- 
stituting progressively increas- 
ing fees for registered divorces. 
These changes in the law on reg- 
istered divorce were inadequate, 
however, to cope with the flip- 
pant attitude toward de facto 
marriage and divorce. 

The new family legislation of 
1944 and 1945 restores divorce 
to the jurisdiction of the courts 
and authorizes the following pro- 
cedure: A petition for the dis- 
solution of a marriage is submit- 
ted to the People’s Court, giving 
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reasons for the divorce; when fil- 
ing the petition, the sum of 100 
rubles is paid. The court sum- 
mons the party against whom 
the petition has been filed, to ac- 
quaint him or her with the con- 
tents of the petition, to ascer- 
tain the motives for the divorce, 
as well as to establish what wit- 
nesses are to be summoned dur- 
ing the court proceedings. An- 
nouncement of the filing of a pe- 
tition for divorce is published in 
the local newspaper at the ex- 
pense of the party filing the peti- 
tion. The People’s Court is 
obliged to take steps to reconcile 
the parties. If no reconciliation 
is effected, the petitioner has the 
right to file a petition for divorce 
with a higher court; the higher 
court, if it deems it necessary to 
grant the divorce, determines 
the custody and support of chil- 
dren, establishes a procedure for 
the division of property, restores 
to the parties their original sur- 
names if they so desire, and fixes 
the sum to be paid by one or both 
spouses on issuance of the cer- 
tificate of divorce. On the basis 
of the court’s decision, the Civil 
Registry Bureau draws up the 
certificate of divorce, makes a 
corresponding entry in the pass- 
ports of the parties, and collects 
from one or both a sum ranging 
from 500 to 2000 rubles as di- 
rected by the court. 

These provisions make divorce 
a serious matter in the Soviet 
Union. They make divorce ex- 
pensive. They restore jurisdic- 
tion over divorce to the regular 
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judicial bodies. Moreover, until 
explicit grounds for divorce are 
developed either by legislation 
or by judicial decision, the high- 
er court has full discretion to 
grant or refuse a petition. 

As in the case of monogamy, 
so in the case of marriage as a 
lifelong institution, the Soviet 
Union has turned to law as a 
means of preserving original 
ideals which were in danger of 
being lost through the abuse of 
freedom. 


EQUALITY OF HUSBAND 
AND WIFE 

It was the aim of Soviet legis- 
lation from the beginning to de- 
liver the woman from her tradi- 
tional legal disabilities and to 
emancipate her from all subser- 
vience to her husband. Women 
went into industry, the learned 
professions, politics and the ar- 
my, in large numbers, and often 
in positions of leadership. Un- 
der the Constitution, they re- 
ceived the right to an equal wage 
for equal work. Emancipation 
of women became a national pro- 
gram, and attempts to obstruct 
it were punished under the 
Criminal Code as counter-revo- 
lutionary crimes. Similarly, the 
position of the woman in the 
family was strengthened. Par- 
ents, relatives or guardians who 
prevented a woman from enter- 
ing into marriage, or who per- 
secuted her after she had mar- 
ried against their will, were held 
punishable under the criminal 
law. The wife was given a legal 
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remedy against rape by her hus- 
band. She could recover dam- 
ages under the Civil Code for 
personal injury by him. And 
the Family Code gave her the 
freedom to keep her own name, 
to choose her occupation or pro- 
fession, to have an equal share 
in the conduct of a common 
household or to live apart if she 
prefers. Community of proper- 
ty acquired during marriage was 
established, and the wife re- 
ceived a share in her husband’s 
estate at his death. 


With the shift of emphasis 
from woman as wage-earner to 
woman as wife and mother, the 
principle of her equality with 
her husband has not been aban- 
doned. None of the rights pre- 
viously established has been re- 
voked. On the contrary, in her 
property relations with her hus- 
band, the wife has been held to 
have joint control of property 
acquired during marriage to the 
extent that the husband cannot 
alienate it without her consent. 
Moreover, the economic position 
of the mother has been rein- 
forced by the payment of money 
grants to mothers of large fam- 
ilies, with the provision that 
these grants are the personal 
property of the mother and not 
part of the community property 
of the spouses. 


CARE OF MOTHER AND CHILD 

Early Soviet legislation was 
predicated on the hypothesis 
that with the achievement of the 
final stage of Communism, the 
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family would no longer exist as 
an individual unit but would be 
collectivized, with the children 
brought up in special institu- 
tions. To this end, and for po- 
litical reasons, it was sought to 
weaken the authority of the par- 
ents over the children, and to 
transfer that authority to the 
state. The protection of mother 
and child, which is one of the 
primary objects of Soviet family 
law, was to be achieved by liber- 
ating them from the material 
and moral domination of the fa- 
ther and by the establishment of 
créches and kindergartens to 
care for the children and so to 
free the mother from the slavery 
of the kitchen. 


The alarming spread of juve- 
nile delinquency led to the recog- 
nition, in the ’thirties, that the 
personal care of children by the 
parents is superior to mass su- 
pervision in public institutions. 
Further, it was emphasized that 
not only do children need parents 
but also parents need children, 
and that the bearing and bring- 
ing up of children is important 
not only for the happiness of the 
family but also for the welfare 
of the state. Law played a lead- 
ing part in this movement to 
strengthen family ties, both 
through court decisions and 
through legislative enactments, 
of which the laws of May 31, 
1935 and June 27, 1936 were 
only the most prominent of a 
series. Housing law encour- 
aged the private construction of 
single family dwellings. Life 
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insurance was restored. 
law of succession has 
broadened. 

The 1945 amendments to the 
Family Code are an enormous 
leap in the direction of state pro- 
tection of mother and child. By 
them the Soviet state has as- 
sumed a considerable portion of 
the financial risk of having chil- 
dren. 

Soviet lawmakers have thus 
been able to preserve certain 
Revolutionary principles by plac- 
ing them under the aegis of law 
and redirecting them to meet the 
needs of family security. Yet in 
invoking law in the interests of 
family stability, a transforma- 
tion of the philosophy of the 
Revolution has been effected. 
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The conception of marriage as 
based primarily on the satisfac- 
tion of natural needs, and of the 
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family as historically relative 
and economically determined, 
has not sufficed to support en- 
during marriages and strong 
family life. A revaluation of 
personal values has been found 
essential. Marriage and the 
family have come to be conceived 
as the fulfillment of spiritual re- 
quirements of human personali- 
ty, and the law as a necessary 
means of protecting such re- 
quirements. Herein Soviet ju- 
rists have found a link wich the 
pre-revolutionary Russian heri- 
tage. 

The family legislation of 1944 
and 1945 is thus an indication 
that in the restoration of law 
which is now in full swing in the 
Soviet Union, ways will be found 
to reconcile Marxist revolution- 
ary ideals with the traditions of 
the Russian past. 


Daydreaming 
By B. B. Wood, Santa Fe, N. M. 


“The day was sunny and bright. I greased the fly, 
whipped the line back and forth and with vivacious eye, 
stalked the rainbow in his lair. I knew he was in that eddy 

I’d seen him—rising like a submarine and sinking as ma- 
jestically. Carefully I whipped the air with that dry fly now 
letting it settle, then whipping it away. Ha! He would 
think a swarm was on. Like a feather it settled—the waters 
opened and greedily he gulped it. The battle was on—back 
and forth—hither and yon, upstream and downstream, till 
I was leg and arm weary. He was tiring—Oh Lordy! he 
was giving up the ghost. I had him on the sand bar, on his 
side, gills widespread, fins wavering—Boy! was he a beauty. 
The boys at the hangout would look with envy on this mon- 
ster; my chest was swelling with pride 

“The attorney for the defense has stopped day-dreaming 
and will now present his case.” 
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